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Bureau of Customs and 
Border Protection 


General Notices 


DEPARTMENT OF HOMELAND SECURITY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS. 
Washington, DC, October 29, 2003, 
The following documents of the Bureau of Customs and Border 
Protection (“CBP”), Office of Regulations and Rulings, have been de- 
termined to be of sufficient interest to the public and CBP field of- 
fices to merit publication in the CUSTOMS BULLETIN. 


MICHAEL T. SCHMITZ, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


| a CRIM Ree 


MODIFICATION OF RULING LETTERS AND REVOCATION OF 
TREATMENT RELATING TO THE TARIFF CLASSIFICATION 
OF ROUTER BITS 


AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security 


ACTION: Notice of modification of a tariff classification ruling let- 
ters and revocation of any treatment relating to the tariff classifica- 
tion of router bits. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 
U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182,107 Stat. 2057), this notice advises 
interested parties that Customs is modifying two ruling letters relat- 
ing to the tariff classification, under the Harmonized Tariff Schedule 
of the United States, (HTSUS), of router bits. Similarly, Customs is 
revoking any treatment previously accorded by it to substantially 
identical merchandise. Notice of the proposed actions was published 
in the Customs Bulletin on August 13, 2003, Vol. 37 No. 33. No com- 
ments were received in response to the notice. 
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EFFECTIVE DATE: This action is effective for merchandise en- 
tered or withdrawn from warehouse for consumption on or after 
January 11, 2004. 


FOR FURTHER INFORMATION CONTACT: Robert Dinerstein, 
General Classification Branch, at (202) 572-8721. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” These 
concepts are premised on the idea that in order to maximize volun- 
tary compliance with Customs laws and regulations, the trade com- 
munity needs to be clearly and completely informed of its legal obli- 
gations. Accordingly, the law imposes a greater obligation on 
Customs to provide the public with improved information concerning 
the trade community’s responsibilities and rights under the Customs 
and related laws. In addition, both the trade and Customs share re- 
sponsibility in carrying out import requirements. For example, un- 
der section 484 of the Tariff Act of 1930, as amended (19 U.S.C. 
1484), the importer of record is responsible for using reasonable care 
to enter, classify and value imported merchandise, and provide any 
other information necessary to enable Customs to properly assess 
duties, collect accurate statistics and determine whether any other 
applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. 1625(c)(1)), a notice was published in the Customs Bulletin 
on August 13, 2003, proposing to modify HQ 964755 dated December 
5, 2001 and HQ 962627, dated September 2, 1999, both of which in- 
volved the tariff classification of router bits. No comments were re- 
ceived in response to the notice. 

Although in this notice Customs is specifically referring to HQ 
964755 and HQ 962627, this notice covers any rulings on this mer- 
chandise which may exist but have not been specifically identified. 
Customs has undertaken reasonable efforts to search existing data- 
bases for rulings in addition to the one identified. No further rulings 
have been found. Any party who has received an interpretive ruling 
or decision ruling letter (i.e., internal advice memorandum or deci- 
sion or protest review decision) on the merchandise subject to this 
notice should have advised Customs during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. 1625 (c)(2)), Customs intends to revoke any 
treatment previously accorded by Customs to substantially identical 
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transactions. This treatment may, among other reasons, be the re- 
sult of the importer’s reliance on a ruling issued to a third party, 
Customs personnel applying a ruling of a third party to importations 
of the same or similar merchandise, or the importer’s or Customs 
previous interpretation of the HTSUS. 

Any person involved in substantially identical transactions should 
have advised Customs during the comment period. An importer’s 
failure to advise Customs of substantially identical transactions or of 
a specific ruling not identified in this notice may raise issues of rea- 
sonable care on the part of the importer or its agents for importa- 
tions of merchandise subsequent to the effective date of the final no- 
tice of this proposed action. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is modifying HQ 
964755, HQ 962627 and any other ruling not specifically identified 
in order to reflect the proper classification of the merchandise pursu- 
ant to the analysis set forth in proposed HQ 966443 (Attachment A) 
and 966444 (Attachment B). Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs intends to revoke any treatment previously ac- 
corded by Customs to substantially identical transactions that are 
contrary to the determination set forth in this notice. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effec- 
tive 60 days after publication in the Customs Bulletin. 


DATED: October 16, 2003 


Gerard J. O’Brien Jr. for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


Attachments 
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[ATTACHMENT A] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966443 
October 16, 2003 
CLA-2 RR:CR:GC 966443 RSD 
CATEGORY: Classification 
TARIFF NO. 8207.70.30 
Mr. TOMMY HOANG 
EMO TRANS L.A. 
1100 Hindry Ave. 
Los Angeles, CA 90045 


RE: HQ 964755 Modified; Router Bits 


DEAR Mr. HOANG: 

On December 5, 2001, Customs Headquarters issued to you on behalf of 
Ham Technology, HQ 964755. In HQ 964755 Customs held that certain drill 
bits and router bits for machines used to manufacture printed circuit boards 
are classifiable in subheading 8207.50.20, Harmonized Tariff Schedule of 
the United States (HTSUS) and subheading 8207.90.30, HTSUS, respec- 
tively. We have reconsidered the classification of the router bits and now be- 
lieve it is incorrect. This ruling sets forth the correct classification of the 
router bits. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as 


amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993), a notice was published on August 13, 2003, in the 
CUSTOMS BULLETIN, Volume 37, Number 33, proposing to modify HQ 
964755. No comments were received in response to this notice. 


FACTS: 

The drill bits and router bits were described in HQ 964755 as for use in 
the printed circuit board industry and unsuitable for cutting metal. These 
tools are for drilling and routing machines used in the manufacture of 
printed circuit boards (PCBs). Since the literature initially provided did not 
indicate the composition of the cutting part of these drill bits and router 
bits, you provided safety data sheets on the material from which these bits 
are made. These sheets confirmed that the tools at issue met the requisite 
percent by weight of tungsten specified in subheadings 8207.50.20, 
8207.90.30, and 8207.70.30, HTSUS. 


ISSUE: 
Whether the router bits, are classified as milling tools in subheading 
8207.70.30, HTSUS, or cutting tools of subheading 8207.90.30, HTSUS? 


LAW AND ANALYSIS: 

Classification under the HTSUS is made in accordance with the General 
Rules of Interpretation (GRIs). GRI 1 provides that the classification of 
goods shall be determined according to the terms of the headings of the tar- 
iff schedule and any relative section or chapter notes. In the event that the 
goods cannot be classified solely on the basis of GRI 1, and if the headings 
and legal notes do not otherwise require, the remaining GRIs may then be 
applied. GRI 6 requires that the classification of goods in the subheadings of 
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headings shall be determined according to the terms of those subheadings, 
any related subheading notes and, mutatis mutandis, to the GRIs. 
The HTSUS provisions under consideration are as follows: 

8207 Interchangeable tools for handtools, whether or not power- 
operated, or for machine-tools (for example, for pressing, 
stamping, punching, tapping, threading, drilling, boring, 
broaching, milling, turning or screwdriving), including dies 
for drawing or extruding metal, and rock drilling or earth 
boring tools; base metal parts thereof: 


8207.70 Tools for milling, and parts thereof: 


8207.70.30 With cutting part containing by weight over 0.2 per- 
cent of chromium, molybdenum, or tungsten or over 
0.1 percent of vanadium 


8207.90 Other interchangeable tools, and parts thereof: 
Other: 


8207.90.30 Cutting tools with cutting part containing by weight 
over 0.2 percent of chromium, molybdenum, or tung- 
sten or over 0.1 percent of vanadium 


Parts and accessories suitable for use solely or principally 
with the machines or headings 8456 to 8565, including work 
or tool holders, self-opening dieheads, dividing heads and 
other special attachments for machine-tools; tool holders for 
any type of tool for working in the hand: 


Other: 
8466.92 For machines of heading 8465: 
8466.92.50 Other 


KKK * 


The Harmonized Commodity Description and Coding System Explanatory 
Notes (ENs) constitute the official interpretation of the Harmonized System 
at the international level. While not legally binding, the ENs provide a com- 
mentary on the scope of each heading of the HTSUS and are thus useful in 
ascertaining the classification of merchandise under the System. Customs 
believes the ENs should always be consulted. See T.D. 89-90, 54 Fed. Reg. 
35127, 35128 (August 23, 1989). 

In HQ 964755 we classified the router bits for PCBs in subheading 
8207.90.30 as other interchangeable tools with cutting part containing 0.2 
percent of chromium, molybdenum or tungsten or over 0.1 percent of 
vandium. The router bits are used on router machines utilized in the manu- 
facture of PCBs. 

In HQ 966199, dated April 18, 2003, Customs Headquarters also exam- 
ined how router bits should be classified. We pointed out that heading 8207, 
HTSUS, covers, among other things, interchangeable tools for handtools or 
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for machine-tools. We noted that goods of heading 8207, HTSUS, are ex- 
cluded from headings 8465 and 8466, HTSUS, by Section XVI, Note 1(o), 
HTSUS. 

EN 82.07 states in relevant part: 


Whereas (apart from a few exceptions such as machine saw blades) the 
preceding headings of this Chapter apply in the main to hand tools 
ready for use as they stand or after affixing handles, this heading covers 
an important group of tools which are unsuitable for use indepen- 
dently, but are designed to be fitted, as the case may be, into: 


* KOK 


(B) machine-tools, of headings 84.57 to 84.65, or of heading 84.79 by 
reason of Note 7 to Chapter 84, 


(C) tools of headings 84.67, 


for pressing, stamping, punching, tapping, threading, drilling, boring, 
reaming, broaching, milling, gear-cutting, turning, cutting, morticing or 
drawing, etc., metals, metal carbides, wood, stone, ebonite, certain plas- 
tics or other hard materials, or for screwdriving. [Emphasis in original] 


In HQ 966199, we determined that because the router bits at issue were 
for use in machine-tools of heading 8465, HTSUS, they met this description 
(i.e., tools which are incapable of use independently but are designed to be 
fit into machine-tools of heading 8465, HTSUS). Thus, the router bits fell 
under heading 8207, HTSUS. Consequently, the question that had to be de- 
cided was under what subheading within heading 8207, HTSUS, the router 
bits were classified. 

In our discussion in HQ 966199 regarding the classification of the router 
bits, we pointed out that that in cases involving interchangeable tools, such 
as the instant case, Customs examines the overall design features of an ar- 
ticle to determine its primary function or use. In these instances, the article 
itself indicates prima facie evidence of the use of the class or kind of good to 
which it belongs. 

The router bits that were the subject of HQ 966199 appeared to be used 
for routing. Available information indicated that the router bits are of a 
shank type design with a rotary cutting face. The bits have cutting edges 
which intermittently engage the workpiece, and which remove material by 
relative movement of the workpiece and the cutter. The router bits described 
in HQ 966199 appear to be similar to the router bits in HQ 964755. Such 
tools are designed to shape, finish, dress or contour surfaces, which indi- 
cates milling, (i.e., shaping or finishing by means of a mill or machine). The 
design of the router bits strongly suggested that they performed a milling 
function to shape or finish the workpiece. In an effort to determine the prin- 
cipal use of the router bits, Customs communicated with several tool indus- 
try representatives and researched Internet sources. These sources indi- 
cated that router bits perform routing, which is a type of milling, and that 
router bits used in metal working and in manufacturing PCBs are similar. 
Based on the information in the record, we concluded that the router bits be- 
long to the class or kind of interchangeable tools for machine-tools princi- 
pally used as tools for milling of subheading 8207.70.30, HTSUS. 

We explained in HQ 966199 that we classified a similar type of router bits 
in HQ 964755 under subheading 8207.90.30, HTSUS. The router bits were 
used on router machines utilized in the manufacture of PCBs. However, we 
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indicated that this classification was incorrect and that router bits are prop- 
erly classified under subheading 8207.70.30, HTSUS, as tools for milling. 
We further indicated that we intended to modify HQ 964755 to reflect this 
classification of router bits. Therefore, we find that in HQ 964755 the router 
bits were incorrectly classified in subheading 8207.90.30, HTSUS. In accor- 
dance with the analysis set forth in HQ 966199, the router bits are properly 
classified in subheading 8207.70.30, HTSUS. 


HOLDING: 

Under the authority of GRI 1, the router bits are provided for in heading 
8207, HTSUS. Through application of GRI 6, the router bits are classified 
under subheading 8207.70.30, HTSUS, as “Interchangeable tools for... 
machine tools: Tools for milling, and parts thereof: With cutting part con- 
taining by weight over 0.2 percent of chromium, molybdenum, or tungsten 
or over 0.1 percent of vanadium.” 


EFFECT ON OTHER RULINGS: 

HQ 964755 dated December 5, 2001, is modified with respect to the router 
bits. In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the CUSTOMS BULLETIN. 


Gerard J. O’Brien Jr. for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


AAR nm 
[ATTACHMENT B] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966444 
October 16, 2003 
CLA-2 RR:CR:GC 966444 RSD 
CATEGORY: Classification 
TARIFF NO. 8207.70.30 
BEHNAM DAYANIM, ESQ. 
SETH SILBER, Esq. 
PAUL, HASTINGS, JANOFSKY & WALKER LLP 
1299 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004-2400 


RE: HQ 962627 Modified; Router Bits 


DEAR MR. DAYANIM AND MR. SILBER: 

This is in regards to a request for a ruling dated February 4, 1999, that 
you submitted on behalf of Tycom Corporation. In response to this request, 
on September 2, 1999, Customs Headquarters issued HQ 962627, which was 
addressed to the Port Director in San Ysidro, California. In HQ 962627 Cus- 
toms considered the eligibility of imported articles for the preferential duty 
treatment under the North American Free Trade Agreement (NAFTA), and 
ruled that certain router bits were classified in subheading 8207.50.20, of 
the Harmonized Tariff Schedule of the United States (HTSUS). Some of the 
printed circuit boards cutting tools were processed from rod blanks in 
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Mexico into router bits. We now believe that the classification of the router 
bits indicated in HQ 962627 was incorrect. This ruling sets forth the correct 
classification of the router bits. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993), a notice was published on August 13, 2003, in the 
CUSTOMS BULLETIN, Volume 37, Number 33, proposing to modify HQ 
962627 No comments were received in response to this notice. 


FACTS: 

The facts were set forth in HQ 962627. Tungsten carbide rods of Japanese 
origin, 1 1/2 or more inches in length, composed of 92% tungsten carbide and 
8% cobalt, are imported into the U.S. After importation, the diameters of 
rods are reduced by grinding from 0.12850 inch to a prefinished diameter of 
0.1250 inch, then finish ground to a final diameter of 0.12480 inch. These 
rods, now referred to in the printed circuit board manufacturing industry as 
cemented carbide endmill blanks, are ground on one end to achieve a uni- 
form overall length of 1.505 inch, and a linear chamfer is ground onto the 
other end. The rod blanks are then exported to Mexico and completed there 
into routers and small-to-large diameter miniature drills for printed circuit 
boards by forming necks and 0.070-—0.440 inch fluted drill ends on the rod 
blanks’ nonchamfered ends and, finally, press fitting a plastic ring at the 
base of the neck, presumably to facilitate handling. Although HQ 962627 de- 


scribed the subject articles as routers, we believe they are router bits. 


ISSUE: 
Whether the router bits are classified as milling tools in subheading 
8207.70.30 or drilling tools of subheading 8207.50.20, HTSUS. 


LAW AND ANALYSIS: 

Classification under the HTSUS is made in accordance with the General 
Rules of Interpretation (GRIs). GRI 1 provides that the classification of 
goods shall be determined according to the terms of the headings of the tar- 
iff schedule and any relative section or chapter notes. In the event that the 
goods cannot be classified solely on the basis of GRI 1, and if the headings 
and legal notes do not otherwise require, the remaining GRIs may then be 
applied. GRI 6 requires that the classification of goods in the subheadings of 
headings shall be determined according to the terms of those subheadings, 
any related subheading notes and mutatis mutandis, to the GRIs. 

The HTSUS provisions under consideration are as follows: 


* KK *K 


8207 Interchangeable tools for handtools, whether or not power- 
operated, or for machine-tools (for example, for pressing, 
stamping, punching tapping, threading, drilling, boring, 
broaching, milling, turning or screwdriving), including dies 
for drawing or extruding metal, and rock drilling or earth 
boring tools; base metal parts thereof: 


8207.50 Tools for drilling, other than for rock drilling and parts 
thereof: 
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8207.50.20 With cutting part containing by weight over 0.2 per- 
cent of chromium molybdenum or tungsten or over 0.1 
percent of vanadium 


*KXKKK* 


8207.70 Tools for milling, and parts thereof: 


8207.70.30 With cutting part containing by weight over 0.2 per- 
cent of chromium, molybdenum, or tungsten or over 
0.1 percent of vanadium 


* RK KK * 


In HQ 966199, dated April 18, 2003, Customs Headquarters examined 
how router bits should be classified. We pointed out that heading 8207, 
HTSUS, covers, among other things, interchangeable tools for handtools or 
for machine-tools. We noted that goods of heading 8207, HTSUS, are ex- 
cluded from headings 8465 and 8466, HTSUS, by Section XVI, Note 1(o), 
HTSUS. 


EN 82.07 states in relevant part that for this heading: 


Whereas (apart from a few exceptions such as machine saw blades) the 
preceding headings of this Chapter apply in the main to hand tools 
ready for use as they stand or after affixing handles, this heading covers 
an important group of tools which are unsuitable for use indepen- 
dently, but are designed to be fitted, as the case may be, into (em- 
phasis in original): 


* KX 


(B) machine-tools, of headings 84.57 to 84.65, or of heading 84.79 by 
reason of Note 7 to Chapter 84, 


(C) tools of headings 84.67, 


for pressing, stamping, punching, tapping, threading, drilling, boring, 
reaming, broaching, milling, gear-cutting, turning, cutting, morticing or 
drawing, etc., metals, metal carbides, wood, stone, ebonite, certain plas- 
tics or other hard materials, or for screwdriving. 


We determined that because the router bits at issue, were for use in 
machine-tools of heading 8465, HTSUS, they met this description (i.e., tools 
which are incapable of use independently but are designed to be fit into 
machine-tools of heading 8465, HTSUS). Thus, the router bits fell under 
heading 8207, HTSUS. Consequently, the question that had to be decided 
was under what subheading within heading 8207, HTSUS, were the router 
bits classified. 

In determining the correct classification for the router bits, we pointed out 
that in cases involving interchangeable tools, such as the instant case, Cus- 
toms examines the overall design features of an article to determine its pri- 
mary function or use. In these instances, the article itself indicates prima fa- 
cie evidence of the use of the class or kind of good to which it belongs. 

The router bits that were the subject of HQ 966199 appeared to be used 
for routing. Information available in the case indicated that the router bits 
were of a shank type design with a rotary cutting face, and cutting edges 
which intermittently engage the workpiece, and which remove material by 





10 CUSTOMS BULLETIN AND DECISIONS, VOL. 37, NO. 46, NOVEMBER 12, 2003 


relative movement of the workpiece and the cutter, similar to the router bits 
in this case. Such tools are designed to shape, finish, dress or contour sur- 
faces, which are indicative of tools used for milling, (i.e., to shape or finish 
by means of a mill or machine). The design of the router bits strongly sug- 
gested that they performed a milling function to shape or finish the 
workpiece. In an effort to determine the principal use of the router bits, Cus- 
toms communicated with several tool industry representatives as well as 
searched Internet sources. These sources indicated that router bits perform 
routing, which is a type of milling, and that router bits used in metal work- 
ing and in manufacturing PCBs are similar. Based on an examination of the 
information that was in contained in the record, as well as information from 
the industry, we concluded that the router bits belong to the class or kind of 
interchangeable tools for machine-tools principally used as tools for milling, 
of subheading 8207.70.30, HTSUS. 

In HQ 966199 the router bits were used on router machines and were uti- 
lized in the manufacture of PCBs. We determined that the router bits were 
properly classified under subheading 8207.70.30, HTSUS, as tools for mill- 
ing. Therefore, the subject router bits are classified in subheading 
8207.70.30, HTSUS. The remainder of the analysis set forth HQ 962627, re- 
garding the classification of drills and the eligibility of the imported articles 
for NAFTA, is unaffected. 


HOLDING: 

Under the authority of GRI 1, the router bits are provided for in heading 
8207, HTSUS. Through application of GRI 6, the router bits are classified 
under subheading 8207.70.30, HTSUS, as “Interchangeable tools 
for ... machine tools; Tools for milling, and parts thereof: Wth cutting part 
containing by weight over 0.2 percent of chromium, molybdenum, or tung- 
sten or over 0.1 percent of vanadium.” 


EFFECT ON OTHER RULINGS: 

HQ 962627 dated September 5, 1999 is modified with respect to the router 
bits. In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the CUSTOMS BULLETIN. 


Gerard J. O’Brien Jr. for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


RL 


19 CFR Part 177 


MODIFICATION AND REVOCATION OF RULING LETTERS AND 
REVOCATION OF TREATMENT RELATING TO TARIFF CLAS- 
SIFICATION OF CERTAIN COMPONENT PARTS OF AUTOMO- 
TIVE SEAT ADJUSTER ASSEMBLIES 


AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security. 


ACTION: Notice of modification and revocation of ruling letters and 
revocation of treatment relating to the tariff classification of certain 





BUREAU OF CUSTOMS AND BORDER PROTECTION 11 


component parts of automotive seat adjuster assemblies under the 
Harmonized Tariff Schedule of the United States (“HTSUS”). 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 
U.S.C. 1625 (c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises 
interested parties that Customs is modifying and revoking ruling 
letters concerning the tariff classification of certain automotive seat 
adjuster assemblies under the HTSUS. Similarly, Customs is revok- 
ing any treatment previously accorded by Customs to substantially 
identical transactions. Notice of the proposed modifications and re- 
vocations was published on August 6, 2003, in Vol. 37, No. 32 of the 
Customs Bulletin. Two comments were received. 


EFFECTIVE DATE: This action is effective for merchandise en- 
tered or withdrawn from warehouse for consumption on or after 
January 11, 2004. 


FOR FURTHER INFORMATION CONTACT: Andrew M. Lang- 
reich, General Classification Branch: (202) 572-8776. 


SUPPLEMENTARY INFORMATION: 


Background 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” 
These concepts are premised on the idea that in order to maximize 
voluntary compliance with Customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal 
obligations. Accordingly, the law imposes a greater obligation on 
Customs to provide the public with improved information concerning 
the trade community’s responsibilities and rights under the Customs 
and related laws. In addition, both the trade and Customs share re- 
sponsibility in carrying out import requirements. For example, un- 
der section 484 of the Tariff Act of 1930, as amended (19 U.S.C. 
§ 1484), the importer of record is responsible for using reasonable 
care to enter, classify and value imported merchandise, and provide 
any other information necessary to enable Customs to properly as- 
sess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to Customs obligations, notices proposing modification 
and revocation of the rulings described below were published on Au- 
gust 6, 2003, in Vol. 37, No. 32 of the Customs Bulletin. Two com- 
ments—one in reference to Headquarters Ruling Letter (“HQ”) 
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966036 and the other in reference to New York Ruling Letter (“NY”) 
H88183—were received in response to these notices. 

As stated in the proposed notices, the modification and revocation 
actions will cover any rulings on this merchandise that may exist 
but have not been specifically identified. Customs has undertaken 
reasonable efforts to search existing databases for rulings other than 
those herein identified; no further rulings have been found. Any 
party who has received an interpretive ruling or decision (i.e., ruling 
letter, internal advice memorandum or decision or protest review de- 
cision) on the merchandise subject to this notice should have advised 
Customs during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. § 1625(c)(2)), Customs is revoking any treat- 
ment previously accorded by Customs to substantially identical 
transactions. This treatment may, among other reasons, be the re- 
sult of the importer’s reliance on a ruling issued to a third party, 
Customs personnel applying a ruling of a third party to importations 
of the same or similar merchandise, or the importer’s or Customs 
previous interpretation of the HTSUS. Any person involved in sub- 
stantially identical transactions should have advised Customs dur- 
ing this notice period. An importer’s reliance on a treatment of sub- 
stantially identical transactions or on a specific ruling concerning 
the merchandise covered by these notices which was not identified in 
this notice, may raise the rebuttable presumption of lack of reason- 
able care on the part of the importers or their agents for importa- 
tions of merchandise subsequent to the effective date of this final de- 
cision. 

The component articles were previously classified by Customs un- 
der heading 8708, HTSUS, as parts of automobiles. Based on the in- 
formation provided in the instant matters concerning the nature of 
the articles, the sequence of the manufacturing process of the seat 
adjuster assemblies and their actual installation in the automobiles, 
we reconsidered our previously held positions. In the cases at issue, 
Customs first analyzed the applicability of heading 8302, HTSUS, 
which provides for parts of general use, and then analyzed the ar- 
ticles in their condition as imported and concluded that the compo- 
nent parts that are not parts of general use are more aptly described 
as parts of automobile seats than as parts of automobiles. Thus, such 
articles are classifiable under heading 9401, HTSUS, which provides 
for, inter alia, seats and parts thereof. 

As is noted above, two comments were received in response to the 
notices. One comment questioned, in regard to then proposed HQ 
966036, whether the article called the “foot” should be classified un- 
der subheading 8302.30, HTSUS, which provides for other mount- 
ings, fittings and similar articles suitable for motor vehicles (as it 
was in NY H88184), rather than as proposed under subheading 
8302.42, HTSUS, which provides for other mountings, fittings and 
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similar articles, other, suitable for furniture. We concluded in NY 
H88184 that the foot was classified under subheading 8302.30.30, 
HTSUS, and in light of the comments received, we find no reason to 
change the conclusion of NY H88184. Thus, the foot will be classified 
under subheading 8302.30.30, HTSUS, as is discussed in HQ 
966036. 

The other comment questioned proposed ruling HQ 966001, which 
pertained to the modification of NY H88183. NY H88183 classified 
an article described as a “pipe comp” under heading 8708.29.50, 
HTSUS, as other parts of automobiles. The commenter states (simi- 
larly to the comment discussed in the paragraph immediately above) 
that the pipe comp is classified in subheading 8302.30.30, HTSUS, 
rather than subheading 8302.42.30, HTSUS, as was proposed. We 
agree. We find that the pipe comp is described in heading 8302, 
HTSUS, because it has the indicia of a mounting, fitting or similar 
article. The description of the pipe comp establishes that it functions 
to support the overall structure of the completed assembly and 
serves as an anchor for mounting other components of the assembly 
as well. Thus, we find that the pipe comp is classified in subheading 
8302.30.30, HTSUS, as is discussed in HQ 966001. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is: 

1. Modifying NY H88184 and revoking NY H88186, both dated 
March 4, 2002, and any other ruling not specifically identified, to re- 
flect the proper classification of the component parts of automotive 
seat adjuster assemblies, pursuant to the analysis in HQ 966036; 

2. Modifying HQ 962046 and revoking HQ 961652 and NY 815567 
pursuant to the analysis in HQ 966201, HQ 966450 and HQ 966449, 
respectively; 

3. Modifying NY H88185, NY H88183 and NY H88554 pursuant 
to the analysis in HQ 965970, HQ 966001, and HQ 966113, respec- 
tively. 

HQs 966036, 966201, 966450, 966449, 965970, 966001 and 966113 
are set forth as Attachments to this document. Additionally, pursu- 
ant to 19 U.S.C. 1625(c)(2), Customs is revoking any treatment pre- 
viously accorded by Customs to substantially identical transactions. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effec- 
tive sixty (60) days after its publication in the Customs Bulletin. 


Dated: October 24, 2003 


MYLEs B. HARMON, 
Director, 
Commercial Rulings Division. 


Attachments 
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[ATTACHMENT A] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966036 
October 14, 2003 
CLA-2 RR:CR:GC 966036 AML 
CATEGORY: Classification 
TARIFF Nos.: 8302.30.30; 9401.90.10 
MR. JOHN P. SMIRNOW 
KATTEN, MUCHIN, ZAVIS AND ROSENMAN 
525 West Monroe Street, Suite 1600 
Chicago, IL 60661-3693 


RE: Modification of NY H88184; Revocation of NY H88186; component 
parts of automobile seat adjuster assemblies 


DEAR MR. SMIRNOW: 

This is in reply to your letters of November 5, 2002, and December 20, 
2002, on behalf of Imasen Bucyrus Technology, Inc. (“IB Tech”), in which you 
requested reconsideration of New York Ruling Letters (“NY”) H88184 and 
NY H88186, both of which were issued to a customs broker on behalf of IB 
Tech on March 4, 2002. Those rulings concern the classification of various 
component parts of an automotive seat adjuster assembly under the Harmo- 
nized Tariff Schedule of the United States (“HTSUS”). In rendering this de- 
cision, we also considered your arguments made during a conference call 
held on January 30, 2003 and in a supplemental submission dated February 
26, 2003. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993), notice of the proposed modification of NY H88184 
and revocation NY H88186, as described below, was published in the Cus- 
toms Bulletin on August 6, 2003. One comment was received with respect to 
the modification of NY H88184. 


FACTS: 
We described the articles (those specified in your reconsideration request) 
in NY H88184 as follows: 


The... “FOOT”, is a stamped metal bracket, used to secure and at- 
tach the Full Seat Device to the automobile floor. It has pre-drilled holes 
for bolts. The Foot is secured to the bottom of the Full Seat Device on 
one end (to the bottom of the lower slide rail), and to the automobile 
floor on the other. You state that the Foot is specifically designed for and 
used solely with automobile seats. 


* * * 


The ...“DAMPER’”, is a bushing made of hard rubber used in the 
Full Seat Device to protect moving metal parts within the Full Seat De- 
vice. It is placed over a power transmission arm of the electric motor 
used for seat position adjustment. It functions to protect the (metal) 
transmission arm of the motor from making direct contact with the 
(metal) shaft of the Full Seat Device, thus preventing damage. You state 
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that the Damper is specifically designed for and used solely with the au- 
tomobile seat models for which it is designed. 


We concluded in NY H88184 that the foot was classified under subheading 
8302.30.30, HTSUS, which provides for base metal mountings, fittings and 
similar articles, and that the damper was classified under subheading 
8708.29.50, HTSUS, which provides for parts and accessories of bodies of the 
motor vehicles of headings 8701 to 8705. 


We described the articles in NY H88186 (those specified in your reconsid- 
eration request) as follows: 


The... LOWER RAIL COMP and UPPER RAIL COMP, are base 
metal rails with a center groove. They are both components of a Full 
Seat Device and are the two rails which slide across each other to allow 
the auto seat to move forward or reverse. The Upper Rail Comp is fas- 
tened to the seat bottom directly, and to the Recliner Assembly. The 
Lower Rail Comp is assembled just below the Upper Rail Comp. When 
used together, the Lower Rail Comp and the Upper Rail Comp create 
the track for the seat to move forward and reverse. The Lower Rail 
Comp is secured to the automobile floor by a separate bracket (called a 
“Foot”). You state that the Upper Rail Comp and Lower Rail Comp are 
specifically designed for and used solely with automobile seats. 


The... MOTOR WITH GEAR BOX ASSEMBLY, is assembled within 
the track of the Upper Rail Comp. It is an assembly that consists of an 
electric 70 watt DC motor, a motor coupler, and a threaded adjusting 
rod with a corresponding grooved centerpiece that fits around the rod 
along its grooves. The centerpiece has two flanges that are used to fas- 
ten the centerpiece to the Lower Rail Comp. When the motor rotates the 
rod, the torque on the threaded rod forces the rod to move forward or 
reverse in relation to the stationary centerpiece attached to the Lower 
Rail Comp. Thus, when the motor is activated and the rod rotates, the 
centerpiece remains stationary, forcing the rod to move forward and re- 
verse through the stationary centerpiece. Since the rod is ultimately at- 
tached to the Upper Rail Comp, the motor’s power is transmitted to 
move the Upper Rail Comp, and thus slides the entire seat forward or 
reverse along the rails. 


The... GEAR BOX ASSEMBLY, is the motor with gear box assembly 
without the motor. It is used in the Full Seat Device which also uses the 
Motor with Gear Box Assembly. It consists of a coupler, and a threaded 
adjusting rod with a corresponding grooved centerpiece that fits around 
the rod along its grooves. The centerpiece has two flanges that are used 
to fasten the centerpiece to the Lower Rail Comp. The Gear Box Assem- 
bly functions exactly the same as the Motor with Gear Box except that 
it does not have an electric motor incorporated in its assembly. The Gear 
Box Assembly gets its power from the same motor incorporated in the 
Motor with Gear Box Assembly by means of flexible power transmission 
shaft. This shaft, called a Cable by IB Tech, allows the Full Seat Device 
to use a single motor to power both the left and right rails to adjust the 
seat position. 


The... RECLINER WITH MOTOR, is an assembly consisting of a 
base metal hinge with upper and lower attaching bracket arms, a 70 
watt DC electric motor, and a geared adjusting mechanism to adjust the 
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incline position of a seat’s back. The upper bracket arm attaches to the 
seat back (upper half of the auto seat). The lower bracket arm attaches 
to both the seat bottom (lower half of the auto seat), and also to the Up- 
per Rail Comp. When the motor is activated, its power is transmitted 
through the geared position adjust mechanism and rotates the upper 
bracket arm to adjust the seat’s back incline position. You state that the 
Recliner With Motor is specifically designed for and used solely with au- 
tomobile seats. 


We concluded in NY H88186 that the lower rail comp, upper rail comp, 
gear box assembly and recliner with motor were classified under subheading 
8708.29.50, HTSUS, which provides for parts and accessories of bodies of the 
motor vehicles of headings 8701 to 8705: Other parts and accessories of bod- 
ies (including cabs): Other: Other... Other. We concluded that the motor 
with gear box assembly was classified under subheading 8501.30.20, 
HTSUS, which provides for electric motors and generators (excluding gener- 
ating sets): other DC motors; DC generators: of an output not exceeding 750 
W: motors: exceeding 37.5 W but not exceeding 74.6W. 

We clarified during the telephone conference that all of the subject articles 
are imported separately from any other article. That is, you stated specifi- 
cally in response to our questions that GRI 2 was neither relied upon nor im- 
plicated in this matter because all of the subject articles are imported in in- 
dividual lots by container and shipment. 


ISSUE: 


Whether, in their condition as imported, any of the articles are classifiable 


as articles of hard rubber under heading 4017, HTSUS; base metal parts of 
general use under heading 8302, HTSUS; as electric motors and generators 
under heading 8501, HTSUS; as parts or accessories for motor vehicles un- 
der heading 8708, HTSUS; or as other parts of seats of a kind used for motor 
vehicles under heading 9401, HTSUS? 


LAW AND ANALYSIS: 

Classification of imported merchandise is accomplished pursuant to the 
Harmonized Tariff Schedule of the United States (“HTSUS”). Classification 
under the HTSUS is guided by the General Rules of Interpretation of the 
Harmonized System (“GRIs”). GRI 1, HTSUS, states in part that “for legal 
purposes, classification shall be determined according to the terms of the 
headings and any relative section or chapter notes|[.]” 

The HTSUS provisions under consideration are as follows: 


4017 Hard rubber (for example, ebonite) in all forms, includ- 
ing waste and scrap; articles of hard rubber. 


Base metal mountings, fittings and similar articles suit- 
able for furniture, doors, staircases, windows, blinds, 
coachwork, saddlery, trunks, chests, caskets or the like; 
base metal hat racks, hat-pegs, brackets and similar fix- 
tures; castors with mountings of base metal; automatic 
door closers of base metal; and base metal parts thereof: 


8302.30 Other mountings, fittings and similar articles suit- 
able for motor vehicles; and parts thereof: 
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8302.30.30 Of iron or steel, of aluminum or of zinc: 
8302.30.60 Other. 
8302.42 Other, suitable for furniture: 


8302.42.30 Of iron or steel, of aluminum or of zinc. 


8501 Electric motors and generators (excluding generating 
sets): 


Other DC motors; DC generators: 
8501.31 Of an output not exceeding 750 W: 
Motors: 


8501.31.20 Exceeding 37.5 W but not exceeding 74.6 W. 


* * * 


Parts and accessories of the motor vehicles of headings 
8701 to 8705: 


Other parts and accessories of bodies (including 
cabs): 


8708.29 Other: 
8708.29.50 Other. 


K * ok 


9401 Seats (other than those of heading 9402), whether or not 
convertible into beds, and parts thereof: 


9401.90 Parts: 


9401.90.10 Of seats of a kind used for motor vehicles. 


When interpreting and implementing the HTSUS, the Explanatory Notes 
(“ENs”) of the Harmonized Commodity Description and Coding System may 
be utilized. The ENs, while neither legally binding nor dispositive, provide a 
guiding commentary on the scope of each heading, and are generally indica- 
tive of the proper interpretation of the HTSUS. Customs believes the ENs 
should always be consulted. See T.D. 89-90, 54 Fed. Reg. 35127, 35128 (Au- 
gust 23, 1989). 

An article is to be classified according to its condition as imported. See 
XTC Products, Inc. v. United States, 771 F.Supp. 401, 405 (1991). See also 
United States v. Citroen, 223 U.S. 407 (1911). As noted in the “facts” section 
above, although you contend that the articles are designed solely to com- 
prise, when assembled, an automotive seat adjuster, we must consider the 
articles individually in their respective conditions as imported. 

The exclusionary note in Note 2(b), Section XVII, HTSUS, set forth below, 
provides that if the articles are classifiable as parts of general use of base 
metal, classification as a part or accessory in heading 8708 is precluded. A 
similar exclusion may apply in regard to the damper that is composed of 
hard rubber. “Parts of general use” are defined, for purposes of the entire 
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HTSUS, in Note 2, Section XV, HTSUS, as including, among other things, 
base metal or plastic articles of heading 8302, HTSUS. Heading 8302 in- 
cludes, among other things, base metal mountings, fittings and similar ar- 
ticles suitable for coachwork or the like. 
Note 2 to Section XVII, which includes Chapter 87, provides, in pertinent 

part, that: 

2. The expressions “parts” and “parts and accessories” do not apply to 

the following articles, whether or not they are identifiable as for the 

goods of this section: 


(b) Parts of general use, as defined in note 2 to section XV, of base 
metal (section XV) or similar goods of plastics (chapter 39)[.] 


Similarly, Note 1(d) to Chapter 94, HTSUS, provides, in pertinent part, 
that: 


1. This chapter does not cover: 


K 


(d) Parts of general use, as defined in note 2 to section XV, of base 
metal (section XV), or similar goods of plastics (chapter 39)[.] 


The general ENs to Section XV provide, in pertinent part, that: 
C) PARTS OF ARTICLES 


In general, identifiable parts of articles are classified as such parts in 
their appropriate headings in the Nomenclature. 


However, parts of general use (as defined in Note 2 to this Section) 
presented separately are not considered as parts of articles, but are 
classified in the headings of this Section appropriate to them. This 
would apply, for example, in the case of bolts specialised for central 
heating radiators or springs specialised for motor cars. The bolts would 
be classified in heading 73.18 (as bolts) and not in heading 73.22 (as 
parts of central heating radiators). The springs would be classified in 
heading 73.20 (as springs) and not in heading 87.08 (as parts of motor 
vehicles). 


The ENs to Section XV, which includes Chapter 83, provide, in pertinent 
part, that: 


1. This section does not cover: 


* * 


(g) Assembled railway or tramway track (heading 8608) or other ar- 
ticles of section XVII (vehicles, ships and boats, aircraft)[emphasis 
added]. 


* * * 


2. Throughout the tariff schedule, the expression “parts of general use” 
means: 


* * 


(c) Articles of heading 8301, 8302, 8308 or 8310 and frames and mir- 
rors, of base metal, of heading 8306. 
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The ENs to heading 8302, HTSUS, provide, in pertinent part, that: 


This heading covers general purpose classes of base metal accessory 
fittings and mountings, such as are used largely on... coachwork, 
etc. Goods within such general classes remain in this heading even if 
they are designed for particular uses (e.g., door handles or hinges for 
automobiles). The heading does not, however, extend to goods forming 
an essential part of the structure of the article, such as window 
frames or swivel devices for revolving chairs. 


The heading covers: 


* 


(C) Mountings, fittings and similar articles suitable for motor 
vehicles (e.g., motor cars, lorries or motor coaches), not being parts 
or accessories of Section XVII [bold emphasis in original]. For ex- 
ample: made up ornamental beading strips; foot rests; grip bars, rails 
and handles; fittings for blinds (rods, brackets, fastening fittings, 
spring mechanisms, etc.); interior luggage racks; window opening 
mechanisms; specialised ash trays; tail-board fastening fittings. 


Note 87.08, Chapter 87, provides, in part: 


This heading covers parts and accessories of the motor vehicles of 
headings 87.01 to 87.05 provided the parts and accessories fulfill 
both the following conditions [emphasis in original]: 


(i) They must be identifiable as being suitable for use solely or 
principally with the above-mentioned vehicles; 


and (ii) They must not be excluded by the provisions of the 


Notes to Section XVII (see the corresponding General Explanatory 
Note). 


Parts and accessories of this heading include: 


(B) Parts of bodies and associated accessories, for example... floor 
boards[.] 


In view of these very clear statutory provisions, if a good is a base metal 
mounting and fitting described by heading 8302, it must be classified in 
heading 8302, regardless of whether it is suitable for use with a motor ve- 
hicle. 

The common characteristic of these articles (parts of general use as con- 
templated by Note 2 to Section XV) and those classifiable under heading 
8302, HTSUS, is that they are articles of base metal (or plastic) which pro- 
vide the function of attaching, fixing (in place), fitting, connecting, protect- 
ing, separating, binding, or stabilizing two separate articles together, or one 
to (or from) the other. We find that the foot is ejusdem generis with the ar- 
ticles set forth above (and as described in Note 2 to Section XV). The Court 
of International Trade (CIT) has stated that the canon of construction 
ejusdem generis, which means literally, of the same class or kind, teaches 
that “where particular words of description are followed by general terms, 
the latter will be regarded as referring to things of a like class with those 
particularly described.” Nissho-Iwai American Corp. v. United States (Nis- 
sho), 10 CIT 154, 156 (1986). The CIT further stated that “[als applicable to 
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customs classification cases, ejusdem generis requires that the imported 
merchandise possess the essential characteristics or purposes that unite the 
articles enumerated eo nomine in order to be classified under the general 
terms.” Nissho, p. 157. Heading 8302 provides for “mountings, fittings and 
similar articles (emphasis added)[.]” Thus we find the foot, which you de- 
scribe as “a stamped metal bracket, used to secure and attach the full seat 
device to the automobile floor (with pre-drilled holes for bolts)” is properly 
classified under heading 8302, HTSUS. 

As is noted above, one comment concerning the modification of NY 
H88184 was received in response to the 625 notices. It questioned whether 
the foot should be classified under subheading 8302.30, HTSUS, which pro- 
vides for other mountings, fittings and similar articles suitable for motor ve- 
hicles (as it was in NY H88184), rather than as proposed under subheading 
8302.42, HTSUS, which provides for other mountings, fittings and similar 
articles, other, suitable for furniture. We concluded in NY H88184 that the 
foot was classified under subheading 8302.30.30, HTSUS, and in light of the 
comment received, we find no reason to change the conclusion of NY 
H88184. Thus, the foot will be classified under subheading 8302.30.30, 
HTSUS, as it is more aptly described as a part of an automobile, given that 
its function is to fasten the seat and adjuster assembly to the floorboard of 
the vehicle. 

You state that the damper is a hard rubber bushing that “protect{s] the 
(metal) transmission arm of the motor from making direct contact with the 
(metal) shaft of the Full Seat Device, thus preventing damage.” Articles com- 
posed of hard rubber are prima facie classifiable under heading 4017, 
HTSUS, which provides for hard rubber in all forms. . . articles of hard rub- 
ber. However, the ENs to heading 4017 at page 776 provide that heading 
4017 excludes “(b) parts and accessories of hard rubber for 
vehicles . . . which fall to be classified within any heading in Chapters 86 to 
88,” as well as “(f) furniture ...and other articles of Chapter 94.” Thus, 
given that heading 4017, HTSUS, excludes, inter alia, parts and accessories 
classifiable under headings 8708 and 9401, we conclude that the articles are 
not classifiable under heading 4017, HTSUS. 

We next consider whether the articles (the damper, lower rail comp, upper 
rail comp, gear box assembly, motor with gear box assembly and recliner 
with motor) are classifiable under heading 8501, HTSUS (only for those ar- 
ticles containing motors), heading 8708, HTSUS or under heading 9401, 
HTSUS, as set forth above. We note that heading 8501, HTSUS, provides for 
electrical motors; heading 8708, HTSUS, includes parts and accessories of 
certain motor vehicles and heading 9401 includes parts of certain seats but 
does not include accessories. Finally, we note that Additional U.S. Rule of In- 
terpretation 1(c), provides as follows: 


1. In the absence of special language or context which otherwise re- 
quires— 


* * * 


(c) a provision for parts of an article covers products solely or princi- 
pally used as a part of such articles but a provision for “parts and 
accessories” shall not prevail over a specific provision for such part 
or accessory; 


The lower rail comp, upper rail comp, gear box assembly, motor with gear 
box assembly and recliner with motor are constructed of base metal and the 
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unrefuted argument presented is that the articles can only be assembled to 
create an automotive seat adjuster assembly. You also establish that the ar- 
ticles are not otherwise marketable. The descriptions and images provided 
of the lower rail comp and upper rail comp lead us to believe that the ar- 
ticles are manufactured to a level of specification that takes them beyond 
“parts of general use” as described in Section XV (similarly the gear box as- 
sembly, motor with gear box assembly and the recliner with motor do not fall 
to be described or classified as parts of general use). We also note that the 
ENs to heading 8302, HTSUS, provide that “the heading does not, however, 
extend to goods forming an essential part of the structure of the article, such 
as window frames or swivel devices for revolving chairs [emphasis added].” It 
follows then that if swivel devices for revolving chairs comprise an essential 
part of the structure of a revolving chair, likewise the metal components 
that comprise an adjuster assembly for an automotive seat comprise essen- 
tial parts of the automobile seats. 

We believe that the subject goods are more aptly described as parts of 
seats than parts of motor vehicles. The facts indicate that: 


[A]ll parts of the motor vehicle seat are incorporated into the finished 
motor vehicle seat by the seat manufacturer prior to being sent to the 
automobile manufacturer. No separate seat parts are sent directly to 
the automobile manufacturer. Once all seat parts have been assembled 
into a finished motor vehicle seat, the finished seat is then transferred 
from the seat manufacturer’s facility to an automobile assembly facility 
where the seat is installed in an automobile. The subject goods become 
part of the seat, which subsequently is installed in the motor vehicle. 


The subject articles are the components that, when combined, will be se- 
cured first to the seat of an automobile and then to the floor of an automo- 
bile. The adjuster assemblies hold the seat in place and allow it to be ad- 
justed to accommodate drivers of different sizes. The assemblies are parts of 
seats of a kind used in motor vehicles. “Where a particular part of an article 
is provided for specifically, a part of that particular part is more specifically 
provided for as part of the part than as part of the whole.” Sturm, Ruth; 
Customs Law & Administration, 3rd Edition, section 54.9, p. 57 (citing C.F. 
Liebert v. United States, 60 Cust. Ct. 677, C.D. 3499, 287 F. Supp. 1008 
(1968); Foster Wheeler Corp. v. United States, 61 Cust. Ct. 166, C.D. 3556, 
290 F. Supp. 375 (1968); and Korody-Colyer Corp. v. United States, 66 Cust. 
Ct. 337, C.D. 4212 (1971)). 

We are satisfied that the subject goods are “parts” of the seats. See, for ex- 
ample, Bauerhin Technologies v. United States, 110 F. 3d 774 (Fed. Cir. 
1997), affg 914 F. Supp. 554 (CIT 1995). In Bauerhin, the United States 
Court of Appeals for the Federal Circuit held that canopies for infant car 
seats which were solely dedicated for use with child safety seats, and were 
neither designed nor sold to be used independently, were properly classified 
as parts of car seats. Like the canopies in Bauverhin, the upper and lower rail 
comps at issue are solely dedicated for use with the automobile seats, and 
are neither designed nor sold to be used independently. 

Accordingly, we find that the upper and lower rail comps are provided for 
under heading 9401, HTSUS. They are classified in subheading 9401.90.10, 
HTSUS, which provides for seats (other than those of heading 9402)... and 
parts thereof: Parts: Of seats of a kind used for motor vehicles. 
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Given the description of the damper and following examination of the im- 
age provided thereof, we note that the damper—a bushing comprised of hard 
rubber and designed to protect the rail comp—is most aptly described as a 
part of the seat as well and is therefore classifiable under heading 9401, 
HTSUS. 

A similar analysis, i.e., that the articles are best described as parts of 
seats rather than as parts of automobiles, leads us to a similar conclusion 
with regard to the gear box assembly, which, based upon the description and 
images provided, is classifiable under heading 9401, HTSUS. 

In H88186, we classified the motor with gear box assembly under heading 
8501, HTSUS, which provides for electric motors. We are not persuaded by 
the arguments presented, nor do we find any basis to revisit the conclusion. 
Therefore, the motor with gear box assembly will remain so classified. 

The recliner with motor, which you describe as “an assembly consisting of 
a base metal hinge with upper and lower attaching bracket arms, a 70 watt 
DC electric motor, and a geared adjusting mechanism to adjust the incline 
position of a seat’s back,” requires somewhat of a different analysis. You 
state that the article consists of an “upper bracket arm [that] attaches to the 
seat back (upper half of the auto seat)” and a “lower bracket arm [that] at- 
taches to both the seat bottom (lower half of the auto seat).” The electric mo- 
tor powers the mechanism. If the article consisted of only the recliner brack- 
ets, we would classify the article under heading 9401, HTSUS, pursuant to 
the analysis above. However, given that the article contains an electric mo- 
tor, the article is prima facie classifiable under two headings: heading 9401 
and heading 8501 which provides for electric motors. Thus, the article is not 
classifiable at GRI 1. GRI 2 (b) provides in pertinent part that “the classifi- 
cation of goods consisting of more than one material or substance shall be 
according to the principles of Rule 3.” GRI 3(b) provides that “mixtures, com- 
posite goods consisting of different materials or made up of different compo- 
nents, and goods put up in sets for retail sale, which cannot be classified by 
reference to 3(a), shall be classified as if they consisted of the material or 
component which gives them their essential character, insofar as this crite- 
rion is applicable.” 

Under GRI 3(b), classification of the composite good is determined on the 
basis of the component that gives it its essential character. EN Rule 
3(b)(VIII) lists as factors to help determine the essential character of such 
goods the nature of the materials or components, their bulk, quantity, 
weight or value, and the role of a constituent material in relation to the use 
of the goods. 

While the electric motor enhances the use of the recliner, we find that the 
brackets that both comprise the hinge of the recliner and the connection to 
the automotive seat as a whole impart the essential character to the article. 
Although we are not presented with information concerning the value of the 
electric motor as compared to that of the base metal components, we find 
that consideration of the comparative nature of the components, bulk, 
weight and role of the constituent material in relation to the use of the re- 
cliner with motor leads to the conclusion that the geared metal hinge, which 
comprises the recliner mechanism and holds/maintains the position of the 
seat, imparts the essential character of the recliner with motor. The automo- 
tive seat would be useless without the base metal brackets that join and 
support the upper and lower parts of the article. Given the relative roles of 
the components, the electric motor enhances the use and function of the re- 
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cliner. Accordingly, pursuant to the above referenced section notes and GRI 
3(b), the recliner with motor is classified under heading 9401, HTSUS. 
HOLDING: 

The base metal foot is classifiable under subheading 8302.30.30, HTSUS, 
which provides for base metal mountings, fittings and similar articles suit- 
able for furniture, doors, staircases, windows...and base metal parts 
thereof: Other, suitable for furniture: Of iron or steel, of aluminum or of 
zinc. The damper, upper and lower rail comps, the gear box, and recliner 
with motor are classifiable under subheading 9401.90.10, HTSUS, which 
provides for seats (other than those of heading 9402), whether or not con- 
vertible into beds, and parts thereof: Parts: Of seats of a kind used for motor 
vehicles. The motor with gear box assembly remains classified under sub- 
heading 8501.30.20, HTSUS, which provides for electric motors and genera- 
tors (excluding generating sets): other DC motors; DC generators: of an out- 
put not exceeding 750 W: motors: exceeding 37.5 W but not exceeding 74.6W. 


EFFECT ON OTHER RULINGS: 

NY H88184 is modified and H88186 is revoked. In accordance with 19 
U.S.C. 1625(c), this ruling will become effective 60 days after publication in 
the Customs Bulletin. 


John Elkins for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


oA I 
[ATTACHMENT B] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966201 
October 27, 2003 
CLA-2 RR:CR:GC 966201 KBR 
CATEGORY: Classification 
TARIFF NO.: 9401.90.10 
AEI CUSTOMS BROKERAGE SERVICES 
P.O. Box 33479 
Detroit, MI 48216 
Attn: Bonnie Kidd 


RE: HQ 962046 Modified; Automobile Seat Adjuster 


DEAR Ms. KIpD: 

This is in reference to HQ 962046, on Protest 3801-98—100222, dated 
January 13, 1999, and issued to you by the Port Director, Detroit, with the 
CF 19 on January 24, 2000. The protest was filed on behalf of your client, 
Lear Seating Corporation. This decision concerned the classification, under 
the Harmonized Tariff Schedule of the United States (HTSUS), of, among 
other things, a fully assembled automobile seat adjuster. We have reviewed 
HQ 962046 and determined that the classification provided for the fully as- 
sembled automobile seat adjuster is incorrect. This ruling sets forth the cor- 
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rect classification. This ruling has no effect on the entries which were the 
subject of Protest 3801—98-100222. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993), notice of the proposed modification of HQ 962046, 
as described below, was published in Volume 37, Number 32 of the Customs 
Bulletin on August 6, 2003. No comments were received with respect to the 
modification of HQ 962046. 


FACTS: 

HQ 962046 concerned automobile seat adjusters, dump recliners, active 
sliders, seat recliners, latch assemblies, reclining bench and pivot “assy,” 
seat track, release handle, and handle assembly. Only the fully assembled 
automobile seat adjuster is at issue in this ruling. 

In HQ 962046, it was determined that the fully assembled automobile 
seat adjuster was classifiable in subheading 8708.29.50, HTSUS, as other 
parts and accessories of motor vehicle bodies. We have reviewed that ruling 
and determined that the classification of the fully assembled automobile 
seat adjuster is incorrect. This ruling sets forth the correct classification. 


ISSUE: 
Whether fully assembled automobile seat adjusters are classifiable as 
parts of seats under heading 9401, HTSUS? 


LAW AND ANALYSIS: 

Merchandise is classifiable under the Harmonized Tariff Schedule of the 
United States (“HTSUS”) in accordance with the General Rules of Interpre- 
tation (“GRIs”). Under GRI 1, merchandise is classifiable according to the 
terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified on the basis 
of GRI 1, and if the headings and legal notes do not otherwise require, the 
remaining GRIs may then be applied. 

The HTSUS provisions under consideration are as follows: 


8302 Base metal mountings, fittings and similar articles for 
furniture ...coachwork . . . ; and base metal parts thereof: 


8302.30 Other mountings, fittings and similar articles suitable 
for motor vehicles; and parts thereof: 


8302.30.30 Of iron or steel, of aluminum or zinc: 
8302.42 Other, suitable for furniture: 
8302.42.30 Of iron or steel, of aluminum or of zinc. 


* 


8708 Parts and accessories of the motor vehicles of headings 
8701 to 8705: 


Other parts and accessories of bodies (including cabs): 
8708.29 Other: 
8708.29.50 Other: 
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Other parts and accessories: 
8708.99 Other: 
8708.99.80 Other. 


* aa * 


9401 Seats (other than those of heading 9402), whether or not 
convertible into beds, and parts thereof: 


9401.90 Parts: 
9401.90.10 Of seats of a kind used for motor vehicles. 


Initially, we look at whether, because they are involved in attaching a seat 
to a vehicle, the seat adjusters can be considered to be a “mounting” of head- 
ing 8302, HTSUS. Then, if the seat adjusters are classifiable in heading 
8302, Section XVII, Note 2(b) excludes from heading 8708 parts of general 
use provided for in heading 8302. 

“Parts of general use” are defined, for purposes of the entire HTSUS, in 
Note 2, Section XV, HTSUS, as including, among other things, base metal or 
plastic articles of heading 8302, HTSUS. Heading 8302 includes, among 
other things, base metal mountings, fittings and similar articles suitable for 
coachwork or the like. 

Note 2 to Section XVII, which includes Chapter 87, provides, in pertinent 
part, that: 


2. The expressions “parts” and “parts and accessories” do not apply to 
the following articles, whether or not they are identifiable as for the 
goods of this section: 


(b) Parts of general use, as defined in note 2 to section XV, of base metal 
(section XV) or similar goods of plastics (chapter 39)[.] 


Similarly, Note 1(d) to Chapter 94, HTSUS, provides, in pertinent part, 
that: 


1. This chapter does not cover: 
* * * 
(d) Parts of general use, as defined in note 2 to section XV, of base 
metal (section XV), or similar goods of plastics (chapter 39)[.] 
The general ENs to Section XV provide, in pertinent part, that: 
C) PARTS OF ARTICLES 


In general, identifiable parts of articles are classified as such parts in 
their appropriate headings in the Nomenclature. 


However, parts of general use (as defined in Note 2 to this Section) 
presented separately are not considered as parts of articles, but are 
classified in the headings of this Section appropriate to them. This 
would apply, for example, in the case of bolts specialised for central 
heating radiators or springs specialised for motor cars. The bolts would 
be classified in heading 73.18 (as bolts) and not in heading 73.22 (as 
parts of central heating radiators). The springs would be classified in 
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heading 73.20 (as springs) and not in heading 87.08 (as parts of motor 
vehicles). 
The ENs to Section XV, which includes Chapter 83, provide, in perti- 
nent part, that: 
1. This section does not cover: 


* 


(g) Assembled railway or tramway track (heading 8608) or other 
articles of section XVII (vehicles, ships and_ boats, 
aircraft)[emphasis added]. 


* * 


2. Throughout the tariff schedule, the expression “parts of general 
use” means: 

* * * 

(c) Articles of heading 8301, 8302, 8308 or 8310 and frames and 
mirrors, of base metal, of heading 8306. 


The ENs to heading 8302, HTSUS, provide, in pertinent part, that: 


This heading covers general purpose classes of base metal accessory 
fittings and mountings, such as are used largely on. . . coachwork, 
etc. Goods within such general classes remain in this heading even 
if they are designed for particular uses (e.g., door handles or hinges 
for automobiles). The heading does not, however, extend to goods 
forming an essential part of the structure of the article, such as 
window frames or swivel devices for revolving chairs. 


The heading covers: 


* 


(C) Mountings, fittings and similar articles suitable for mo- 
tor vehicles (e.g., motor cars, lorries or motor coaches), not being 
parts or accessories of Section XVII [bold emphasis in original]. 
For example: made up ornamental beading strips; foot rests; grip 
bars, rails and handles; fittings for blinds (rods, brackets, fastening 
fittings, spring mechanisms, etc.); interior luggage racks; window 
opening mechanisms; specialised ash trays; tail-board fastening fit- 
tings. 


Note 87.08, Chapter 87, provides, in part: 


This heading covers parts and accessories of the motor vehicles of 
headings 87.01 to 87.05 provided the parts and accessories fulfill 
both the following conditions [emphasis in original]: 


(i) They must be identifiable as being suitable for use solely or 
principally with the above-mentioned vehicles; 


and (ii) They must not be excluded by the provisions of the Notes to 
Section XVII (see the corresponding General Explanatory Note). 


Parts and accessories of this heading include: 


(B) Parts of bodies and associated accessories, for example... 
floor boards|[.] 
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In view of these very clear statutory provisions, if a good is a base metal 
mounting and fitting described by heading 8302, it must be classified in 
heading 8302, regardless of whether it is suitable for use with a motor ve- 
hicle. 

The common characteristic of these articles (parts of general use as con- 
templated by Note 2 to Section XV) and those classifiable under heading 
8302, HTSUS, is that they are articles of base metal (or plastic) which pro- 
vide the function of attaching, fixing (in place), fitting, connecting, protect- 
ing, separating, binding, or stabilizing two separate articles together, or one 
to (or from) the other. We find that, because of the degree of manufacture, 
intended purpose, and condition as imported, the fully assembled seat ad- 
juster under consideration is not classifiable as parts of general use under 
heading 8302, HTSUS. 

HQ 962046 discussed the difference between a “part” and an “accessory.” 
HQ 962046 defined an accessory as follows: 


[A]n “accessory,” for tariff purposes, is generally not necessary to the 
completion of the article it is used with. Accessories are of secondary im- 
portance, not essential in and of themselves. They must, however, add 
to the effectiveness of the article they are used with, for example, by 
making that article more convenient to use or by expanding its range of 
uses. 


HQ 962046 then stated that seat adjusters are not necessary to the 
completion of automotive bodies, but they expand the range of uses of auto- 
motive bodies by providing a base or frame for a seat. Only by being affixed 
to the floor can a seat adjuster provide stability and maneuverability to the 
seat. HQ 962046 concluded that the seat adjusters are accessories for tariff 
purposes. 

We disagree with this conclusion concerning the automobile seat adjuster. 
As HQ 962046 pointed out, a “part,” for tariff purposes, is an integral, con- 
stituent component of another article, necessary to the completion of the ar- 
ticle with which it is used, and which enables that article to function in the 
manner for which it was designed. In the case of the automobile seat ad- 
juster, we find that the ability to adjust an automobile seat is a necessary 
component of the seat. Initially, we distinguish an “automobile seat” from 
other types of “seat.” An automobile seat has certain special requirements 
that other seats may not have. EN 83.02 pointed out that there are different 
types of seats and, further, that these seats may have different essential 
parts. The exclusion in this EN states in pertinent part: 


This heading covers general purpose classes of base metal accessory fit- 
tings and mountings, such as are used largely on furniture, doors, win- 
dows, coachwork, etc.... This heading does not, however, extend to 
goods forming an essential part of the structure of an article, such as 
window frames or swivel devices for revolving chairs. 


The EN indicates that there is a specific article, a “revolving chair.” Fur- 
ther, the “swivel” is an essential part to this specific type of seat. See also 
9401.30, HTSUS, classifying “swivel seats” as a distinct type of seat. 

In a similar way, the automobile seat is another specific type of seat. Fur- 
ther, the seat adjuster for an automobile seat is an essential part of the seat 
in the way that the swivel is an essential part of a revolving chair. The abil- 
ity to adjust the automobile seat in and out and/or up and down is an essen- 
tial requirement. Without the adjustability of the automobile seat, drivers of 
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different sizes can not safely operate the vehicle. A shorter person could not 
reach the gas or brake pedals or the steering wheel, while a taller person 
could not release pressure or transfer their foot from one pedal to the other 
pedal. A larger person might be pressed against the steering wheel and not 
be able to turn the steering wheel. Therefore, we find that the automobile 
seat adjuster is an essential “part” of an “automobile seat”, not an “acces- 
sory.” Thus, noting EN 83.02, the automobile seat adjuster is an essential 
part of the article and may not be classified in chapter 83. 

Since we have determined that the automobile seat adjuster is a part of a 
specific type of seat—an automobile seat—we find that it is more specifically 
provided for in heading 9401, HTSUS, as seats and parts thereof, than in 
heading 8708, HTSUS, as parts and accessories of motor vehicles. Under 
GRI 3(a), heading 9401 provides a more specific description for automobile 
seat adjusters than does heading 8708. Therefore, the fully assembled auto- 
mobile seat adjusters are classifiable under subheading 9401.90.10, HTSUS, 
as parts of seats of a kind used for motor vehicles. 

As indicated above, this ruling has no effect on the entries which were the 
subject of Protest 3801—98-100222, as Customs no longer has jurisdiction 
over those entries. See San Francisco Newspaper Printing Co. v. United 
States, 620 F. Supp. 738 (CIT 1985). 


HOLDING: 
Fully assembled automobile seat adjusters are classifiable under subhead- 
ing 9401.90.10, HTSUS, as parts of seats of a kind used for motor vehicles. 


EFFECT ON OTHER RULINGS: 

HQ 962046, dated January 13, 1999, is modified as to the fully assembled 
automobile seat adjuster. In accordance with 19 U.S.C. 1625(c), this ruling 
will become effective 60 days after publication in the Customs Bulletin. 


John Elkins for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT C] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966450 
October 27, 2003 
CLA-2 RR:CR:GC 966450 KBR 
CATEGORY: Classification 
TARIFF NO.: 9401.90.10 
AEI-CARR 
P.O. Box 33472 
Detroit, MI 48232 
Attn: J. Reed 


RE: HQ 961652 Revoked; Automobile Seat Adjuster 


DEAR J. REED: 

This is in reference to HQ 961652, issued to you, on January 11, 1999, on 
behalf of your client, Lear Seating Corporation, concerning Protest 3801- 
97-—102267. This ruling concerned the classification, under the Harmonized 
Tariff Schedule of the United States (HTSUS), of an automobile seat ad- 
juster. We have reviewed HQ 961652 and determined that the classification 
provided for the automobile seat adjuster is incorrect. This ruling sets forth 
the correct classification. This ruling has no effect on the entries which were 
subject of Protest 3801—97—102267. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993), notice of the proposed revocation of HQ 961652, as 
described below, was published in Volume 37, Number 32 of the Customs 
Bulletin on August 6, 2003. No comments were received with respect to the 
revocation of HQ 961652. 


FACTS: 

In HQ 961652, it was determined that the automobile seat adjuster was 
classifiable in subheading 8708.29.50, HTSUS, as parts and accessories of 
motor vehicles, other parts and accessories of bodies, other. We have re- 
viewed that ruling and determined that the classification of the automobile 
seat adjuster is incorrect. This ruling sets forth the correct classification. 

The article at issue in HQ 961652 was described as a rectangular frame of 
base metal, open on one end, with a base metal connecting rod between the 
short sides. The article was designed to be bolted to the floor of an automo- 
bile. There is a grooved track on one or both of the short sides that permits 
an automobile seat to move forward and reverse. A spring-loaded knob or le- 
ver allows the occupant to adjust the seat. 


ISSUE: 
Whether automobile seat adjusters are classifiable as parts of seats under 
heading 9401, HTSUS? 


LAW AND ANALYSIS: 

Merchandise is classifiable under the Harmonized Tariff Schedule of the 
United States (HTSUS) in accordance with the General Rules of Interpreta- 
tion (GRIs). Under GRI 1, merchandise is classifiable according to the terms 
of the headings of the tariff schedule and any relative Section or Chapter 
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Notes. In the event that the goods cannot be classified on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining 
GRIs may then be applied 

The HTSUS provisions under consideration are as follows: 

8303 Base metal mountings, fittings and similar articles for 

& g 
furniture ... coachwork . . . ; and base metal parts thereof: 
8303.30 Other mountings, fittings and similar articles suitable 
for motor vehicles; and parts thereof: 
8302.30.: Of iron or steel, of aluminum or zinc: 


8302.42 Other, suitable for furniture: 


8302.42.: Of iron or steel, of aluminum or of zinc. 


8708 Parts and accessories of the motor vehicles of headings 
8701 to 8705: 


Other parts and accessories of bodies (including cabs): 


8708.30 Other: 
8708.29.50 Other: 
Other parts and accessories: 
8708.99 Other: 
8708.99.80 Other. 


* 


9401 Seats (other than those of heading 9402), whether or not 
convertible into beds, and parts thereof: 


9401.90 Parts: 
9401.90.10 Of seats of a kind used for motor vehicles. 


Initially, we look at whether, because they are involved in attaching a seat 
to a vehicle, the seat adjusters can be considered a “mounting” of heading 
8302, HTSUS. Then, if the seat adjusters are classifiable in heading 8302, 
Section XVII, Note 2(b) excludes from heading 8708 parts of general use pro- 
vided for in heading 8302. 

“Parts of general use” are defined, for purposes of the entire HTSUS, in 
Note 2, Section XV, HTSUS, as including, among other things, base metal or 
plastic articles of heading 8302, HTSUS. Heading 8302 includes, among 
other things, base metal mountings, fittings and similar articles suitable for 
coachwork or the like. 

Note 2 to Section XVII, which includes Chapter 87, provides, in pertinent 
part, that: 


2. The expressions “parts” and “parts and accessories” do not apply to 
the following articles, whether or not they are identifiable as for the 
goods of this section: 
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(b) Parts of general use, as defined in note 2 to section XV, of base 
metal (section XV) or similar goods of plastics (chapter 39)[.] 


Similarly, Note 1(d) to Chapter 94, HTSUS, provides, in pertinent part, 
that: 


1. This chapter does not cover: 


* * * 


(d) Parts of general use, as defined in note 2 to section XV, of base 
metal (section XV), or similar goods of plastics (chapter 39)[.] 


The general ENs to Section XV provide, in pertinent part, that: 
C) PARTS OF ARTICLES 


In general, identifiable parts of articles are classified as such parts 
in their appropriate headings in the Nomenclature. 


However, parts of general use (as defined in Note 2 to this Section) 
presented separately are not considered as parts of articles, but are 
classified in the headings of this Section appropriate to them. This 
would apply, for example, in the case of bolts specialised for central 
heating radiators or springs specialised for motor cars. The bolts 
would be classified in heading 73.18 (as bolts) and not in heading 
73.22 (as parts of central heating radiators). The springs would be 
classified in heading 73.20 (as springs) and not in heading 87.08 (as 
parts of motor vehicles). 


The ENs to Section XV, which includes Chapter 83, provide, in perti- 
nent part, that: 


1. This section does not cover: 


* * * 


(g) Assembled railway or tramway track (heading 8608) or other 
articles of section XVII (vehicles, ships and_ boats, 
aircraft)[emphasis added]. 


* * * 


2. Throughout the tariff schedule, the expression “parts of general 
use” means: 


* * * 


(c) Articles of heading 8301, 8302, 8308 or 8310 and frames and 
mirrors, of base metal, of heading 8306. 


The ENs to heading 8302, HTSUS, provide, in pertinent part, that: 


This heading covers general-purpose classes of base metal acces- 
sory fittings and mountings, such as are used largely on... 
coachwork, etc. Goods within such general classes remain in this 
heading even if they are designed for particular uses (e.g., door 
handles or hinges for automobiles). The heading does not, however, 
extend to goods forming an essential part of the structure of the ar- 
ticle, such as window frames or swivel devices for revolving chairs. 


The heading covers: 
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(C) Mountings, fittings and similar articles suitable for mo- 
tor vehicles (e.g., motor cars, lorries or motor coaches), not being 
parts or accessories of Section XVII [bold emphasis in original]. 
For example: made up ornamental beading strips; foot rests; grip 
bars, rails and handles; fittings for blinds (rods, brackets, fastening 
fittings, spring mechanisms, etc.); interior luggage racks; window 
opening mechanisms; specialised ash trays; tail-board fastening fit- 
tings. 


Note 87.08, Chapter 87, provides, in part: 


This heading covers parts and accessories of the motor vehicles of 
headings 87.01 to 87.05 provided the parts and accessories fulfill 
both the following conditions [emphasis in original]: 


(i) They must be identifiable as being suitable for use solely or 
principally with the above-mentioned vehicles; 


and (ii) They must not be excluded by the provisions of the Notes to 
Section XVII (see the corresponding General Explanatory Note). 


Parts and accessories of this heading include: 


a 


(B) Parts of bodies and associated accessories, for example... 
floor boards[.] 


In view of these very clear statutory provisions, if a good is a base metal 
mounting and fitting described by heading 8302, it must be classified in 
heading 8302, regardless of whether it is suitable for use with a motor ve- 
hicle. 

The common characteristic of these articles (parts of general use as con- 
templated by Note 2 to Section XV) and those classifiable under heading 
8302, HTSUS, is that they are articles of base metal (or plastic) which pro- 
vide the function of attaching, fixing (in place), fitting, connecting, protect- 
ing, separating, binding, or stabilizing two separate articles together, or one 
to (or from) the other. We find that, because of the degree of manufacture, 
intended purpose, and condition as imported, that the fully assembled seat 
adjuster under consideration is not classifiable as a part of general use un- 
der heading 8302, HTSUS. 

HQ 961652 discussed the difference between a “part” and an “accessory.” 
HQ 961652 defined an accessory as follows: 


[A]n “accessory,” for tariff purposes, is generally not necessary to the 
completion of the article it is used with. Accessories are of secondary im- 
portance, not essential in and of themselves. They must, however, add 
to the effectiveness of the article they are used with, for example, by 
making that article more convenient to use or by expanding its range of 
uses. 


HQ 961652 then stated that the seat adjusters are not necessary to the 
completion of automotive bodies, but they expand the range of uses of auto- 
motive bodies by providing a base or frame for a seat. Only by being affixed 
to the floor can a seat adjuster provide stability and maneuverability to the 
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seat. HQ 961652 concludes that the seat adjusters are accessories for tariff 
purposes. 

We disagree with this conclusion concerning the automobile seat adjuster. 
As HQ 961652 pointed out, a “part,” for tariff purposes, is an integral, con- 
stituent component of another article, necessary to the completion of the ar- 
ticle with which it is used, and which enables that article to function in the 
manner for which it was designed. In the case of the automobile seat ad- 
juster, we find that the ability to adjust an automobile seat is a necessary 
component of the seat. First, we distinguish an “automobile seat” from other 
types of “seat.” An automobile seat has certain special requirements that 
other seats may not have. EN 83.02 indicates that there are different types 
of seats and, further, that these seats may have different essential parts. 
The exclusion in this EN states in pertinent part: 


This heading covers general-purpose classes of base metal accessory fit- 
tings and mountings, such as are used largely on furniture, doors, win- 
dows, coachwork, etc.... This heading does not, however, extend to 
goods forming an essential part of the structure of an article, such as 
window frames or swivel devices for revolving chairs. 


The EN indicates that there is a specific article, a “revolving chair.” Fur- 
ther, the “swivel” is an essential part to this specific type of seat. See also 
9401.30, HTSUS, classifying “swivel seats” as a distinct type of seat. 

In a similar way, the automobile seat is another specific type of seat. Fur- 
ther, the seat adjuster for an automobile seat is an essential part of the seat 
in the same way that the swivel is an essential part of a revolving chair. The 
ability to adjust the automobile seat in and out and/or up and down is an 
essential requirement. Without the adjustability of the automobile seat, 
drivers of different sizes can not safely operate the vehicle. A shorter person 
could not reach the gas or brake pedals or the steering wheel, while a taller 
person could not release pressure or transfer their foot from one pedal to the 
other pedal. A larger person might be pressed against the steering wheel 
and not be able to turn the steering wheel. Therefore, we find that the auto- 
mobile seat adjuster is an essential “part” of an “automobile seat,” not an 
“accessory.” Thus, noting EN 83.02, the automobile seat adjuster is an essen- 
tial part of the article and may not be classified in chapter 83. 

Since we have determined that the automobile seat adjuster is a part of a 
specific type of seat—an automobile seat, we find that it is provided for in 
heading 9401, HTSUS, as seats and parts thereof. Under GRI 3(a), heading 
9401 provides a more specific description for automobile seat adjusters than 
does heading 8708. Therefore, the fully assembled automobile seat adjusters 
are classifiable under subheading 9401.90.10, HTSUS, as parts of seats of a 
kind used for motor vehicles. 

As indicated above, this ruling has no effect on the entries which were the 
subject of Protest 3801—97—102267, as Customs no longer has jurisdiction 
over those entries. See San Francisco Newspaper Printing Co. v. United 
States, 620 F. Supp. 738 (CIT 1985). 


HOLDING: 
Fully assembled automobile seat adjusters are classified under subhead- 
ing 9401.90.10, HTSUS, as parts of seats of a kind used for motor vehicles. 
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EFFECT ON OTHER RULINGS: 

HQ 961652, dated January 11, 1999, is revoked. In accordance with 19 
U.S.C. 1625(c), this ruling will become effective 60 days after publication in 
the Customs Bulletin. 


John Elkins for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


ea 
[ATTACHMENT D} 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966449 
October 14, 2003 
CLA-2 RR:CR:GC 966449 KBR 
CATEGORY: Classification 
TARIFF NO.: 9401.90.10 
MR. HARRY BANK 
SUGIHARA TRADING OF CALIFORNIA, INC. 
3989 Centinela Avenue 
Los Angeles, CA 90066 


RE: NY 815567 Revoked; Go-Cart Seat Adjuster 


DEAR Mk. BANK: 

This is in reference to New York Ruling Letter (NY) 815567, issued to you 
by the Customs National Commodity Specialist Division, New York, on No- 
vember 2, 1995. This ruling concerned the classification, under the Harmo- 
nized Tariff Schedule of the United States (HTSUS), of a go-cart seat ad- 
juster. We have reviewed NY 815567 and determined that the classification 
provided is incorrect. This ruling sets forth the correct classification. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993), notice of the proposed revocation of NY 815567, as 
described below, was published in Volume 37, Number 32 of the Customs 
Bulletin on August 6, 2003. No comments were received with respect to the 
revocation of NY 815567. 


FACTS: 

In NY 815567, it was determined that the go cart seat adjuster was classi- 
fiable in subheading 8708.29.50, HTSUS, as parts and accessories of motor 
vehicles, other parts and accessories of bodies, other, other. The seat ad- 
juster consisted of two individual pieces of silver metal. One of the pieces 
was 12 inches long and one inch wide, with a 12 inch long and % inch wide 
track on one side. The second piece was identical to the first, except that ap- 
proximately half way down its length a 12-inch long and 2% inch high lever 
with a 5-inch spring was bolted to it. 
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ISSUE: 
Whether the go-cart seat adjusters are classified as parts of seats under 
heading 9401, HTSUS? 


LAW AND ANALYSIS: 

Merchandise is classifiable under the Harmonized Tariff Schedule of the 
United States (HTSUS) in accordance with the General Rules of Interpreta- 
tion (GRIs). Under GRI 1, merchandise is classifiable according to the terms 
of the headings of the tariff schedule and any relative Section or Chapter 
Notes. In the event that the goods cannot be classified on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining 
GRIs may then be applied. 

The HTSUS provisions under consideration are as follows: 


8304 Base metal mountings, fittings and similar articles for 
furniture ... coachwork .. . ; and base metal parts thereof: 


8304.30 Other mountings, fittings and similar articles suitable 
for motor vehicles; and parts thereof: 


8302.30.30 Of iron or steel, of aluminum or zinc: 
8302.42 Other, suitable for furniture: 
8302.42.30 Of iron or steel, of aluminum or of zinc. 
8708 Parts and accessories of the motor vehicles of headings 
8701 to 8705: 
Other parts and accessories of bodies (including cabs): 
8708.31 Other: 
8708.29.50 Other: 
Other parts and accessories: 
8708.99 Other: 
8708.99.80 Other. 
9401 Seats (other than those of heading 9402), whether or not 
convertible into beds, and parts thereof: 
9401.90 Parts: 
9401.90.10 Of seats of a kind used for motor vehicles. 


Initially, we look at whether, because the seat adjusters are involved in at- 
taching a seat to a vehicle, the seat adjusters can be considered a “mount- 
ing” pursuant to heading 8302, HTSUS. Then, if the seat adjusters are clas- 
sifiable in heading 8302, Section XVII, Note 2(b) excludes from heading 8708 
parts of general use provided for in heading 8302. 

“Parts of general use” are defined, for purposes of the entire HTSUS, in 
Note 2, Section XV, HTSUS, as including, among other things, base metal or 
plastic articles of heading 8302, HTSUS. Heading 8302 includes, among 
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other things, base metal mountings, fittings and similar articles suitable for 
coachwork or the like. 
Note 2 to Section XVII, which includes Chapter 87, provides, in pertinent 
part, that: 
2. The expressions “parts” and “parts and accessories” do not apply to 
the following articles, whether or not they are identifiable as for the 
goods of this section: 


Be * * 


(b) Parts of general use, as defined in note 2 to section XV, of base 
metal (section XV) or similar goods of plastics (chapter 39)[.] 


Similarly, Note 1(d) to Chapter 94, HTSUS, provides, in pertinent part, 
that: 


1. This chapter does not cover: 


* * * 


(d) Parts of general use, as defined in note 2 to section XV, of base 
metal (section XV), or similar goods of plastics (chapter 39)(.] 


The general ENs to Section XV provide, in pertinent part, that: 
C) PARTS OF ARTICLES 


In general, identifiable parts of articles are classified as such parts 
in their appropriate headings in the Nomenclature. 


However, parts of general use (as defined in Note 2 to this Section) 
presented separately are not considered as parts of articles, but are 
classified in the headings of this Section appropriate to them. This 
would apply, for example, in the case of bolts specialised for central 
heating radiators or springs specialised for motor cars. The bolts 
would be classified in heading 73.18 (as bolts) and not in heading 
73.22 (as parts of central heating radiators). The springs would be 
classified in heading 73.20 (as springs) and not in heading 87.08 (as 
parts of motor vehicles). 


The ENs to Section XV, which includes Chapter 83, provide, in perti- 
nent part, that: 


1. This section does not cover: 
* * ok 


(g) Assembled railway or tramway track (heading 8608) or other 
articles of section XVII (vehicles, ships and _ boats, 
aircraft)[emphasis added]. 


* * * 


2. Throughout the tariff schedule, the expression “parts of general 
use” means: 
* * * 


(c) Articles of heading 8301, 8302, 8308 or 8310 and frames and 
mirrors, of base metal, of heading 8306. 
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The ENs to heading 8302, HTSUS, provide, in pertinent part, that: 


This heading covers general-purpose classes of base metal acces- 
sory fittings and mountings, such as are used largely 
on... coachwork, etc. Goods within such general classes remain in 
this heading even if they are designed for particular uses (e.g., door 
handles or hinges for automobiles). The heading does not, however, 
extend to goods forming an essential part of the structure of the ar- 
ticle, such as window frames or swivel devices for revolving chairs. 


The heading covers: 


(C) Mountings, fittings and similar articles suitable for mo- 
tor vehicles (e.g., motor cars, lorries or motor coaches), not being 
parts or accessories of Section XVII [bold emphasis in original]. 
For example: made up ornamental beading strips; foot rests; grip 
bars, rails and handles; fittings for blinds (rods, brackets, fastening 
fittings, spring mechanisms, etc.); interior luggage racks; window 
opening mechanisms; specialised ash trays; tail-board fastening fit- 


tings. 
Note 87.08, Chapter 87, provides, in part: 


This heading covers parts and accessories of the motor vehicles of 
headings 87.01 to 87.05 provided the parts and accessories fulfill 
both the following conditions [emphasis in original]: 


(i) They must be identifiable as being suitable for use solely or 
principally with the above-mentioned vehicles; 


and (ii) They must not be excluded by the provisions of the Notes to 
Section XVII (see the corresponding General Explanatory Note). 


Parts and accessories of this heading include: 


(B) Parts of bodies and associated accessories, for example... 
floor boards[.] 


In view of these very clear statutory provisions, if a good is a base metal 
mounting and fitting described by heading 8302, it must be classified in 
heading 8302, regardless of whether it is suitable for use with a motor ve- 
hicle. 

The common characteristic of these articles (parts of general use as con- 
templated by Note 2 to Section XV) and those classifiable under heading 
8302, HTSUS, is that they are articles of base metal (or plastic) which pro- 
vide the function of attaching, fixing (in place), fitting, connecting, protect- 
ing, separating, binding, or stabilizing two separate articles together, or one 
to (or from) the other. We find that, because of the degree of manufacture, 
intended purpose, and condition as imported, the seat adjuster under con- 
sideration is not classifiable as a part of general use under heading 8302, 
HTSUS. 

Next, we look at the difference between a “part” and an “accessory.” An 
“accessory,” for tariff purposes, is generally not necessary to the completion 
of the article it is used with. Accessories are of secondary importance, not es- 
sential in and of themselves. They must, however, add to the effectiveness of 
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the article they are used with, for example, by making that article more con- 
venient to use or by expanding its range of uses. 

A “part,” for tariff purposes, is an integral, constituent component of an- 
other article, necessary to the completion of the article with which it is used, 
and which enables that article to function in the manner for which it was 
designed. In the case of the go-cart seat adjuster, we find that the ability to 
adjust a go-cart seat is a necessary component of the seat. Initially, we dis- 
tinguish a “go cart seat” from other types of “seat.” A go-cart seat has certain 
special requirements that other seats may not have. EN 83.02 pointed out 
that there are different types of seats and, further, that these seats may 
have different essential parts. The exclusion in this EN states in pertinent 
part that heading 8302, HTSUS, does not “extend to goods forming an essen- 
tial part of the structure of an article, such as window frames or swivel de- 
vices for revolving chairs (see above).” 

The EN indicates that there is a specific article, a “revolving chair.” Fur- 
ther, the “swivel” is an essential part to this specific type of seat. See also 
9401.30, HTSUS, classifying “swivel seats” as a distinct type of seat. 

In a similar way, the go-cart seat is another specific type of seat. Further, 
the seat adjuster for a go-cart seat is an essential part of that seat in the 
same way that the swivel is an essential part of a revolving chair. The abil- 
ity to adjust the go-cart seat in and out is an essential requirement. Without 
the adjustability of the go-cart seat, drivers of different sizes can not safely 
operate the vehicle. A shorter person could not reach the gas or brake pedals 
or the steering wheel, while a taller person could not release pressure or 
transfer their foot from one pedal to the other pedal. A larger person might 
be pressed against the steering wheel and not be able to turn the steering 
wheel. Therefore, we find that the go cart seat adjuster is an essential “part” 
of a “go cart seat”, not an “accessory.” Thus, noting EN 83.02, the go-cart 
seat adjuster is an essential part of the article and may not be classified in 
chapter 83. 

Since we have determined that the go-cart seat adjuster is a part of a spe- 
cific type of seat—a go-cart seat, we find that it is provided for in heading 
9401, HTSUS, as seats and parts thereof. Under GRI 3(a), heading 9401 
provides a more specific description for go-cart seat adjusters than does 
heading 8708, HTSUS, parts and accessories of motor vehicles. Therefore, 
the go-cart seat adjuster is classifiable under subheading 9401.90.10, 
HTSUS, as parts of seats of a kind used for motor vehicles. 


HOLDING: 
Go cart seat adjusters are classifiable under subheading 9401.90.10, 
HTSUS, as parts of seats of a kind used for motor vehicles. 


EFFECT ON OTHER RULINGS: 

NY 815567 dated November 2, 1995, is revoked. In accordance with 19 
U.S.C. 1625(c), this ruling will become effective 60 days after publication in 
the Customs Bulletin. 


John Elkins for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT E] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 965970 
October 14, 2003 
CLA-2 RR:CR:GC 965970 GOB 
CATEGORY: Classification 
TARIFF NO.: 9401.90.10 
JOHN P. SMIRNOW 
KATTEN MUCHIN ZAVIS ROSENMAN 
525 West Monroe Street, Suite 1600 
Chicago, IL 60661-3693 


RE: Modification of NY H88185; Seat Adjuster Components 


DEAR MR. SMIRNOW: 

This letter is in reply to your letter of October 11, 2002, on behalf of 
Imasen Bucyrus Technology, Inc. (“IB Tech”), in which you request that we 
reconsider the classification of certain items in NY H88185 dated March 4, 
2002. NY H88185 was issued to a party other than you and your firm on be- 
half of IB Tech. We have also considered the points raised by you and your 
colleagues in the telephone conference of January 30, 2003 and your addi- 
tional submission of February 26, 2003. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 


American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993), notice of the proposed modification of NY H88185, 
as described below, was published in the Customs Bulletin on August 6, 
2003. No comments were received in regard to NY H88185. 


FACTS: 
The goods at issue were described as follows in NY H88185: 


The first item, “SLIDE INNER RAIL,” is a component of the Full Seat 
Device. The Slide Inner Rail is used on a Full Seat Device which adjusts 
the seat position manually rather than by electric motor. The Slide In- 
ner Rail is a base metal assembly, with an inner slotted track for engag- 
ing a locking mechanism, a spring loaded handle lock/release mecha- 
nism, and a top slide bracket which amounts to the auto seat bottom. 
The occupant pulls the handle, releasing a locking mechanism along the 
slotted track, and allows the seat to slide forward or reverse. The Slide 
Inner Rail is attached to the auto floor by a separate bracket (called a 
“Foot”), and to the seat bottom. You state that the Slide Inner Rail is 
specifically designed for and used solely with automobile seats. 


The second item, “SLIDE OUTER RAIL,” is a component of the Full 
Seat Device. The Slide Outer Rail is used on a Full Seat Device which 
adjusts the seat position manually rather than by electric motor. The 
Slide Outer Rail is a base metal assembly, with an inner slotted track 
for engaging a locking mechanism, a spring loaded handle lock/release 
mechanism, and a top slide bracket which mounts to the auto seat bot- 
tom. The Slide Outer Rail is always used with the Slide Inner Rail, one 
on each side, to assemble the Full Seat Device. The Slide Outer Rail is 
attached to the auto floor by a separate bracket (called a “Foot”), and to 
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the seat bottom. Unlike the Slide Inner Rail, the Slide Outer Rail does 
not have a handle release for the locking mechanism. The locking 
mechanism is released by connecting the release handle on the Inner 
Slide Rail to the locking mechanism on the Slide Outer Rail by a wire 
assembly. The wire assembly is called a “WIRE COMP”... You state 
that the Slide Outer Rail is specifically designed for and used solely 
with automobile seats. 

The third item, “WIRE COMP,” is a steel wire with a loop on each end. 
The wire loop ends are secured with a metal grommet. The wire is used 
on the manually operated Full Seat Device and the slide rails described 
above. The Wire Comp attaches between the locking mechanism in the 
Slide Outer Rail to release the handle in the Slide Inner Rail. As the 
handle is turned, the wire pulls and releases the locking mechanism 
from the slots in the Slide Outer Rail. You state that the Wire Comp is 
specifically designed for and used solely with automobile seats. 


IB Tech states as follows with respect to the relevant manufacturing pro- 
cess: 


The slide inner rail, slide outer rail, and wire comp are designed to- 
gether with all other parts of a specific finished seat such that the seat 
cannot be placed on the floor of an automobile without all of its compo- 
nents. The interrelatedness of the slide inner rail, slide outer rail, wire 
comp and all other parts comprising the finished seat is therefore recog- 
nized at the onset of motor vehicle seat production. 


Subsequent to seat design, IB Tech incorporates the slide inner rail, 
slide outer rail, and wire comp, as well as other seat parts, into a full 
seat device. At this stage of production, the full seat device is most accu- 
rately viewed as a collection of certain parts of a motor vehicle seat. 


Upon completion of the full seat device, IB Tech then transfers the full 
seat device to a motor vehicle seat manufacturer. The seat manufac- 
turer subsequently combines the full seat device together with all other 
seat parts, e.g., the seat back and seat bottom, into a finished motor ve- 
hicle seat. It is important to recognize that ail parts of the motor vehicle 
seat are incorporated into the finished motor vehicle seat by the seat 
manufacturer prior to being sent to the automobile manufacturer. No 
separate seat parts are sent directly to the automobile manufacturer. 


Once all seat parts have been assembled into a finished motor vehicle 
seat, the finished seat is then transferred from the seat manufacturer’s 
facility to an automobile assembly facility where the seat is installed in 
an automobile, i.e., the seat is placed on the floor of the vehicle, bolted 
down, and electrical connections are established where necessary. Only 
a finished motor vehicle seat is capable of being properly installed 
within the automobile. 


In NY H88185 Customs classified the slide inner rail, the slide outer rail, 
and the wire comp in subheading 8708.29.50, HTSUS. 


ISSUE: 
What is the classification under the HTSUS of the slide inner rail, slide 
outer rail, and wire comp? 
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LAW AND ANALYSIS: 

Classification under the HTSUS is made in accordance with the General 
Rules of Interpretation (“GRI’s”). GRI 1 provides that the classification of 
goods shall be determined according to the terms of the headings of the tar- 
iff schedule and any relative Section or Chapter Notes. In the event that the 
goods cannot be classified solely on the basis of GRI 1, and if the headings 
and legal notes do not otherwise require, the remaining GRI’s may then be 
applied. 

The Harmonized Commodity Description and Coding System Explanatory 
Notes (“EN’s”) constitute the official interpretation of the Harmonized Sys- 
tem at the international level. While neither legally binding nor dispositive, 
the EN’s provide a commentary on the scope of each heading of the HTSUS 
and are generally indicative of the proper interpretation of these headings. 
See T.D. 89-80. 

The HTSUS provisions under consideration are as follows: 


8302 Base metal mountings, fittings and similar articles suit- 
able for furniture, doors, staircases, windows... and 
base metal parts thereof: 


8302.30 Other mountings, fittings and similar articles suit- 
able for motor vehicles; and parts thereof: 


8302.30.30 Of iron or steel, of aluminum or of zinc 
8302.42 Other; suitable for furniture 


8302.42.30 Of iron or steel, of aluminum or of zinc 


* * * * * * 


8708 Parts and accessories of the motor vehicles of headings 
8701 to 8705: 


Other parts and accessories of bodies (including 
cabs): 


8708.29 Other: 
8708.29.50 Other 


* * * * * * 


9401 Seats (other than those of heading 9402), whether or not 
convertible into beds, and parts thereof: 


9401.90 Parts: 


9401.90.10 Of seats of a kind used for motor vehicles 


Note 2(c) to Section XV, HTSUS, which includes Chapter 83, provides in 
pertinent part as follows: 


2. Throughout the tariff schedule, the expression “parts of general use” 


means: 


(c) Articles of heading 8301, 8302, 8308, or 8310... 
{Emphasis in original.] 
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Note 2(b) to Section XVII, HTSUS, which includes Chapter 87, provides: 


2. The expressions “parts” and “parts and accessories” do not apply to 
the following articles, whether or not they are identifiable as for the 
goods of this section: 


(b) Parts of general use, as defined in note 2 to section XV, of base metal 
(section XV) or similar goods of plastics (chapter 39); 
{Emphasis in original.] 


Note 1(d) to Chapter 94, HTSUS, provides: 


1. This chapter does not cover: 


(d) Parts of general use, as defined in note 2 to section XV, of base metal 
(section XV), or similar goods of plastics (chapter 39), or safes of heading 
8303; 


Pursuant to Note 2(c) to Section XV, Note 2(b) to Section XVII, and Note 
1(d) to Chapter 94, if the goods at issue are described in heading 8302, 
HTSUS, that provision takes precedence over heading 8708, HTSUS, and 
heading 9401, HTSUS. Therefore, the initial inquiry is whether the goods at 
issue are described in heading 8302, HTSUS, i.e., are they base metal 
mountings, fittings and similar articles suitable for furniture, doors, etc? 

In HQ 959052 dated May 17, 1996, we examined “mounting” in the con- 
text of heading 8302, HTSUS. We stated: 


The term “mounting” (“mount”) is broadly defined as a frame or support, 
such as, “an undercarriage or part on which a device (as a motor or ar- 
tillery piece) rests in service,” or “an attachment for an accessory.” 
Webster’s Ninth New Collegiate Dictionary, pp. 775~—776 (1990). Thus, a 
mounting is generally a component that serves to join two other parts 
together. 


Webster’s Third New International Dictionary (unabridged; 1961) defines 
“fitting” as follows: 


1 a: something used in fitting up : accessory, adjunct, attachment ... b. 
a small often standardized part (as a coupling, valve, gauge) entering 
into the construction of a boiler, steam, water or gas supply installation 
or other apparatus... 


EN 83.02 provides in pertinent part as follows: 


This heading covers general purpose classes of base metal accessory fit- 
tings and mountings, such as are used largely on furniture, doors, win- 
dows, coachwork, etc.... This heading does not, however, extend to 
goods forming an essential part of the structure of an article, such as 
window frames or swivel devices for revolving chairs. 


This heading covers: 


(C) Mountings, fittings and similar articles suitable for motor 
vehicles (e.g., motor cars, lorries or motor vehicles), not being parts or 
accessories of Section XVII. For example, made up ornamental beading 
strips; foot rests; grip bars; rails and handles; fittings for blinds (rods, 
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brackets, fastening fittings, spring mechanisms, etc.); interior luggage 
racks; window opening mechanisms; specialised ash trays; tail-board 
fastening fittings. 


(E) Mountings, fittings and similar articles suitable for furni- 
ture 


This group includes: 


(1) Protective studs (with one or more points) for legs of furniture, etc.; 
metal decorative fittings; shelf adjusters for book cases, etc.; fittings for 
cupboards; bedsteads, etc.; keyhole plates 


(2) Corner braces, reinforcing plates, angles, etc. 


(3) Catches (including ball spring catches), bolts, fasteners, latches, etc. 
(other than key-operated bolts of heading 83.01). 


(4) Hasps and staples for chests, etc. 


(5) Handles and knobs, including those for locks or latches. [All empha- 
sis in original.] 


After consideration, we find that the slide inner rail, slide outer rail, and 
wire comp are not described in heading 8302, HTSUS, based upon our belief 
that they are not within the common and commercial meaning of mountings 
(e.g., they do not serve as frames or supports), fittings, or similar articles, as 
discussed above. In making this finding, we also conclude that the subject 
goods are not of the same class or kind as the items enumerated in EN 


83.02, above. 

The next inquiry is whether the goods are described in Heading 8708, 
HTSUS or heading 9401, HTSUS. We note that heading 8708, HTSUS, in- 
cludes parts and accessories of certain motor vehicles while heading 9401 in- 
cludes parts of certain seats but does not include accessories. 

We believe that under GRI 3(a) the subject goods are more narrowly and 
specifically provided for as parts of seats than as parts of motor vehicles. 
The facts indicate that “... all parts of the motor vehicle seat are incorpo- 
rated into the finished motor vehicle seat by the seat manufacturer prior to 
being sent to the automobile manufacturer. No separate seat parts are sent 
directly to the automobile manufacturer. Once all seat parts have been as- 
sembled into a finished motor vehicle seat, the finished seat is then trans- 
ferred from the seat manufacturer’s facility to an automobile assembly facil- 
ity where the seat is installed in an automobile...” The subject goods 
become part of the seat, which subsequently is installed in the motor ve- 
hicle. We are satisfied that the subject goods are “parts” of the seats, as they 
meet the various tests enunciated by the courts. See, e.g., Bauerhin Tech- 
nologies v. United States, 110 F. 3d 774 (Fed. Cir. 1997), affg 914 F. Supp. 
554 (CIT 1995). 

Accordingly, we find that the slide inner rail, the slide outer rail, and the 
wire comp are provided for in heading 9401, HTSUS. They are classified in 
subheading 9401.90.10, HTSUS, as: “Seats (other than those of heading 
9402), whether or not convertible into beds, and parts thereof: Parts: Of 
seats of a kind used for motor vehicles.” 

Our findings are consistent with the following rulings: NY H88691 dated 
March 8, 2002, where Customs classified a seat adjustment assembly in sub- 
heading 9401.90.10, HTSUS; NY F81117 dated January 7, 2000, where Cus- 
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toms classified a front seat back latch assembly in subheading 9401.90.10, 
HTSUS; and NY 870789 dated February 7, 1992, where Customs classified a 
metal bar which was part of an automatic seat adjuster in subheading 
9401.90.10, HTSUS. 


HOLDING: 

The slide inner rail, slide outer rail, and wire comp are classified in sub- 
heading 9401.90.10, HTSUS, as: “Seats (other than those of heading 9402), 
whether or not convertible into beds, and parts thereof: Parts: Of seats of a 
kind used for motor vehicles.” 


EFFECT ON OTHER RULINGS: 

NY H88185 is modified as to the slide inner rail, slide outer rail and wire 
comp. In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the Customs Bulletin. 


John Elkins for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


RR 
[ATTACHMENT F] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966001 
October 14, 2003 
CLA-2 RR:CR:GC 966001 GOB 
CATEGORY: Classification 
TARIFF NO.: 9401.90.10; 8302.30.30 
JOHN P. SMIRNOW 
KATTEN MUCHIN ZAVIS ROSENMAN 
525 West Monroe Street, Suite 1600 
Chicago, IL 60661-3693 


RE: Modification of NY H88183; Components of Car Seat Device 


DEAR MR. SMIRNOW: 

This letter is in reply to your letter of October 23, 2002, on behalf of 
Imasen Bucyrus Technology, Inc. (“IB Tech”), in which you request that we 
reconsider the classification under the Harmonized Tariff Schedule of the 
United States (“HTSUS”) of certain items in NY H88183 dated February 27, 
2002. NY H88183 was issued to a party other than you and your firm on be- 
half of IB Tech. We have also considered the points raised by you and your 
colleagues in the telephone conference of January 30, 2003, and your addi- 
tional written submission of February 26, 2003. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993), notice of the proposed modification of NY H88183, 
as described below, was published in the Customs Bulletin on August 6, 
2003. One comment was received with respect to the modification of NY 
H88183. 
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FACTS: 
In NY H88183, Customs classified four items, two of which are at issue 
here. The two items at issue were described in that ruling as follows: 


The first item, “PIPE COMP,” is used on a Full Seat Device. It is a base 
metal tube with flanges on each end to attach to a recliner bracket on 
the left and right sides of the Full Seat Device. There is an additional 
one-inch flange welded on the tube near one end. Near the other end of 
the tube are two small drilled holes. The PIPE COMP functions to sup- 
port the overall structure of the Full Seat Device by connecting the left 
and right slide rails and recliner brackets. It also serves as an anchor 
for mounting the third item, the “SPRING.” You state that the PIPE 
COMP is specifically designed for and used solely with automobile 
seats, and cannot be used in any other application. 


The second item, “CABLE,” is a power transmission shaft used with an 
electrically operated Full Seat Device. The Full Seat Device uses an 
electric motor and slide rails with a threaded adjusting mechanism to 
adjust the seat position forward or reverse. The power of the electric 
motor is used to turn the adjusting mechanism, and moves the seat for- 
ward or reverse along the rails. Although both the left and right slide 
rails have the threaded adjusting mechanism, only one electric motor is 
used to power them both. The Cable is a flexible power transmission 
shaft, with a rectangular cross sectional shape, which is connected be- 
tween the electric motor mounted on the left side rail and the threaded 
adjusting mechanism on the right side rail. The Cable transmits the 
motor’s power from the motor to the adjusting mechanism on the far 
rail. Thus, when the motor is activated, the adjusting mechanisms in 
both rails are activated simultaneously. You state that the Cable is spe- 
cifically designed for and used solely with automobile seats, and cannot 
be used in any other application. 


IB Tech states as follows with respect to the relevant manufacturing pro- 
cess: 


The pipe comp [and] cable . . . are designed together with all other parts 
of a specific finished seat such that the seat cannot be placed on the 
floor of an automobile without all of its components. The interrelated- 
ness of the pipe comp, cable... and all other parts comprising the fin- 
ished seat is therefore recognized at the onset of motor vehicle seat pro- 
duction. 


Subsequent to seat design, IB Tech incorporates the pipe comp, 
cable . . . as well as other seat parts, into a full seat device. At this stage 
of production, the full seat device is most accurately viewed as a collec- 
tion of certain parts of a motor vehicle seat. 


Upon completion of the full seat device, IB Tech then transfers the full 
seat device to a motor vehicle seat manufacturer. The seat manufac- 
turer subsequently combines the full seat device together with all other 
seat parts, e.g., the seat back and seat bottom, into a finished motor ve- 
hicle seat. It is important to recognize that all parts of the motor vehicle 
seat are incorporated into the finished motor vehicle seat by the seat 
manufacturer prior to being sent to the autemobile manufacturer. No 
separate seat parts are sent directly to the automobile manufacturer. 
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Once all seat parts have been assembled into a finished motor vehicle 
seat, the finished seat is then transferred from the seat manufacturer’s 
facility to an automobile assembly facility where the seat is installed in 
an automobile, i.e., the seat is placed on the floor of the vehicle, bolted 
down, and electrical connections are established where necessary. Only 
a finished motor vehicle seat is capable of being properly installed 
within the automobile. 


In NY H88183, Customs classified the pipe comp and cable in subheading 
8708.29.50, HTSUS. 


ISSUE: 
What is the classification under the HTSUS of the above-described goods? 


LAW AND ANALYSIS: 

Classification under the HTSUS is made in accordance with the General 
Rules of Interpretation (“GRI’s”). GRI 1 provides that the classification of 
goods shall be determined according to the terms of the headings of the tar- 
iff schedule and any relative Section or Chapter Notes. In the event that the 
goods cannot be classified solely on the basis of GRI 1, and if the headings 
and legal notes do not otherwise require, the remaining GRI’s may then be 
applied. 

The Harmonized Commodity Description and Coding System Explanatory 
Notes (“EN’s”) constitute the official interpretation of the Harmonized Sys- 
tem at the international level. While neither legally binding nor dispositive, 
the EN’s provide a commentary on the scope of each heading of the HTSUS 


and are generally indicative of the proper interpretation of these headings. 
See T.D. 89-80. 
The HTSUS provisions under consideration are as follows: 


8302 Base metal mountings, fittings and similar articles suitable 
for furniture, doors, staircases, windows... and base metal 
parts thereof: 


8302.30 Other mountings, fittings and similar articles suitable 
for motor vehicles; and parts thereof: 


8302.30.30 Of iron or steel, of aluminum or of zinc 
8302.42 Other, suitable for furniture: 
8302.42.30 Of iron or steel, of aluminum or of zinc 


* * * * * * 


8708 Parts and accessories of the motor vehicles of headings 
8701 to 8705: 


Other parts and accessories of bodies (including cabs): 
8708.29 Other: 
8708.29.50 Other 
* * * * x * 


9401 Seats (other than those of heading 9402), whether or not 
convertible into beds, and parts thereof: 
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9401.90 Parts: 
9401.90.10 Of seats of a kind used for motor vehicles 


Note 2(c) to Section XV, HTSUS, which includes Chapter 83, provides in 
pertinent part as follows: 


2. Throughout the tariff schedule, the expression “parts of general use” 
means: 


(c) Articles of heading 8301, 8302, 8308, or 8310... 
[Emphasis in original.] 


Note 2(b) to Section XVII, HTSUS, which includes Chapter 87, provides: 


2. The expressions “parts” and “parts and accessories” do not apply to 
the following articles, whether or not they are identifiable as for the 


goods of this section: 


(b) Parts of general use, as defined in note 2 to section XV, of base metal 
(section XV) or similar goods of plastics (chapter 39); 
[Emphasis in original.] 


Note 1(d) to Chapter 94, HTSUS, provides: 


1. This chapter does not cover: 


(d) Parts of general use, as defined in note 2 to section XV, of base metai 
(section XV), or similar goods of plastics (chapter 39), or safes of heading 
8303; 


Pursuant to Note 2(c) to Section XV, Note 2(b) to Section XVII, and Note 
1(d) to Chapter 94, if the goods at issue are described in heading 8302, 
HTSUS, that provision takes precedence over heading 8708, HTSUS, and 
heading 9401, HTSUS. Therefore, the initial inquiry is whether the goods at 
issue are described in heading 8302, HTSUS, i.e., are they base metal 
mountings, fittings and similar articles suitable for furniture, doors, etc? 

In HQ 959052 dated May 17, 1996, we examined “mounting” in the con- 
text of heading 8302, HTSUS. We stated: 


The term “mounting” (“mount”) is broadly defined as a frame or support, 
such as, “an undercarriage or part on which a device (as a motor or ar- 
tillery piece) rests in service,” or “an attachment for an accessory.” 
Webster’s Ninth New Collegiate Dictionary, pp. 775-776 (1990). Thus, a 
mounting is generally a component that serves to join two other parts 
together. 


Webster’s Third New International Dictionary (unabridged; 1961) defines 


“fitting” is described as follows: 


1 a: something used in fitting up : accessory, adjunct, attachment... b. 
a small often standardized part (as a coupling, valve, gauge) entering 
into the construction of a boiler, steam, water or gas supply installation 
or other apparatus... 
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EN 83.02 provides in pertinent part as follows: 


This heading covers general purpose classes of base metal accessory fit- 
tings and mountings, such as are used largely on furniture, doors, win- 
dows, coachwork, etc.... This heading does not, however, extend to 
goods forming an essential part of the structure of an article, such as 
window frames or swivel devices for revolving chairs. 


This heading covers: 


(C) Mountings, fittings and similar articles suitable for motor 
vehicles (e.g., motor cars, lorries or motor vehicles), not being parts or 
accessories of Section XVII. For example, made up ornamental beading 
strips; foot rests; grip bars; rails and handles; fittings for blinds (rods, 
brackets, fastening fittings, spring mechanisms, etc.); interior luggage 
racks; window opening mechanisms; specialised ash trays; tail-board 
fastening fittings. 


(E) Mountings, fittings and similar articles suitable for furni- 
ture 


This group includes: 


(1) Protective studs (with one or more points) for legs of furniture, etc.; 
metal decorative fittings; shelf adjusters for book cases, etc.; fittings for 
cupboards; bedsteads, etc.; keyhole plates 


(2) Corner braces, reinforcing plates, angles, etc. 


(3) Catches (including ball spring catches), bolts, fasteners, latches, etc. 
(other than key-operated bolts of heading 83.01). 


(4) Hasps and staples for chests, etc. 


(5) Handles and knobs, including those for locks or latches. [All empha- 
sis in original.] 


After consideration, we find that the pipe comp is described in heading 
8302, HTSUS, because it has the indicia of a mounting, fitting or similar ar- 
ticle. The description of the pipe comp in the FACTS section of this ruling 
includes the following: “The PIPE COMP functions to support the overall 
structure of the Full Seat Device by connecting the left and right slide rails 
and recliner brackets. It also serves as an anchor for mounting the third 
item, the ‘SPRING.’” [Emphasis supplied.] This description is consistent 
with the definition of “mounting” in HQ 959052, excerpted above. 

The commenter states that the pipe comp is classified in subheading 
8302.30.30, HTSUS, rather than subheading 8302.42.30, HTSUS, as was 
proposed. We agree. We find that the pipe comp is classified in subheading 
8302.30.30, HTSUS, as: “Base metal mountings, fittings and similar articles 
suitable for furniture, doors, staircases, windows... and base metal parts 
thereof: Other mountings, fittings and similar articles suitable for motor ve- 
hicles; and parts thereof: Of iron or steel, of aluminum or of zinc.” 

We find that the cable is not described in heading 8302, HTSUS, based 
upon our belief that it is not within the common and commercial meaning of 
a mounting (e.g., it does not serve as a frame or support), fitting or similar 
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article, as discussed above. Further, the cable is not of the same class or 
kind as the items enumerated in EN 83.02, above. 

The next inquiry is whether the cable is described in Heading 8708, 
HTSUS or heading 9401, HTSUS. We note that heading 8708, HTSUS, in- 
cludes parts and accessories of certain motor vehicles while heading 9401 in- 
cludes parts of certain seats but does not include accessories. 

We believe that under GRI 3(a) the cable is more narrowly and specifically 
provided for as a part of a seat than as a part of a motor vehicle. The facts 
indicate that “...all parts of the motor vehicle seat are incorporated into 
the finished motor vehicle seat by the seat manufacturer prior to being sent 
to the automobile manufacturer. No separate seat parts are sent directly to 
the automobile manufacturer. Once all seat parts have been assembled into 
a finished motor vehicle seat, the finished seat is then transferred from the 
seat manufacturer’s facility to an automobile assembly facility where the 
seat is installed in an automobile...” The cable becomes part of the seat, 
which subsequently is installed in the motor vehicle. We are satisfied that 
the cable is a “part” of the seat, as it meets the various tests enunciated by 
the courts. See, e.g., Bauerhin Technologies v. United States, 110 F. 3d 774 
(Fed. Cir. 1997), affg 914 F. Supp. 554 (CIT 1995). 

Accordingly, we find that the cable is provided for in heading 9401, 
HTSUS. It is classified in subheading 9401.90.10, HTSUS, as: “Seats (other 
than those of heading 9402), whether or not convertible into beds, and parts 
thereof: Parts: Of seats of a kind used for motor vehicles.” 

Our finding with respect to the cable is consistent with the following rul- 
ings: NY H88691 dated March 8, 2002, where Customs classified a seat ad- 
justment assembly in subheading 9401.90.10, HTSUS; NY F81117 dated 
January 7, 2000, where Customs classified a front seat back latch assembly 
in subheading 9401.90.10, HTSUS; and NY 870789 dated February 7, 1992, 
where Customs classified a metal bar which was part of an automatic seat 
adjuster in subheading 9401.90.10, HTSUS. 


HOLDING: 

The pipe comp is classified in subheading 8302.30.30, HTSUS, as: “Base 
metal mountings, fittings and similar articles suitable for furniture, doors, 
staircases, windows... and base metal parts thereof: Other mountings, fit- 
tings and similar articles suitable for motor vehicles; and parts thereof: Of 
iron or steel, of aluminum or of zinc.” 

The cable is classified in subheading 9401.90.10, HTSUS, as: “Seats (other 
than those of heading 9402), whether or not convertible into beds, and parts 
thereof: Parts: Of seats of a kind used for motor vehicles.” 


EFFECT ON OTHER RULINGS: 

NY H88183 is modified as to the pipe comp and cable. In accordance with 
19 U.S.C. 1625(c), this ruling will become effective 60 days after publication 
in the Customs Bulletin. 


John Elkins for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT G] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966113 
October 14, 2003 
CLA-2 RR:CR:GC 966113 GOB 
CATEGORY: Classification 
TARIFF NO.: 9401.90.10 
JOHN P. SMIRNOW 
KATTEN MUCHIN ZAVIS ROSENMAN 
525 West Monroe Street, Suite 1600 
Chicago, IL 60661-3693 


RE: Modification of NY H88554; Components of Car Seat Device 


DEAR MR. SMIRNOW: 

This letter is in reply to your letter of October 23, 2002, on behalf of 
Imasen Bucyrus Technology, Inc. (“IB Tech”), in which you request that we 
reconsider the classification of certain items in NY H88554 dated February 
28, 2002. NY H88554 was issued to a party other than you and your firm on 
behalf of IB Tech. We have also considered the points raised by you and your 
colleagues in the telephone conference of January 30, 20038, and your addi- 
tional written submission of February 26, 2003. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993), notice of the proposed modification of NY H88554, 
as described below, was published in the Customs Bulletin on August 6, 
2003. No comments were received with respect to NY H88554. 


FACTS: 
In H88554, the four items pertinent to your request were described as fol- 
lows: 


The first item, “COVER,” is a molded plastic piece used on a Full Seat 
Device. It is designed so that it fits perfectly over an exposed Recliner 
Assembly of the Full Seat Device. The Recliner Assembly is located at 
the meeting of the seat bottom and seat back. It is an adjusting hinge 
that allows the seat occupant to adjust the incline of the seat back. The 
Cover functions to provide a cosmetically smooth and visually appealing 
finish to the Recliner of the Full Seat Device. 


The second item, the “END CAP,” is a molded plastic piece used on a 
Full Seat Device. It is designed so that it fits perfectly in place over the 
exposed front end of the slide rail of the Full Seat Device. The End Cap 
snaps into place on the slide rail, and functions to provide a cosmetically 
smooth and visually appealing finish to the front of the Full Seat De- 
vice. 


The third item, “SLIDE,” is a molded plastic piece used on a Full Seat 
Device. The slide is approximately 14 cm long and approximately 1.8 cm 
wide. It is an “L-shaped” piece, designed to fit perfectly and perma- 
nently (snaps into place) along the inside track of a lower slide rail on a 
Full Seat Device. Each lower rail uses four of these slides. The Slide 
functions as a bushing to help protect the Full Seat Device rails from 
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possible damage caused by the metal on metal contact from the sliding 
of the rails. They are a necessary component of the seat adjusting 
mechanism, and you state, are specifically designed for and used solely 
with the Full Seat Device, and cannot be used in any other application. 


The fourth item, “BUSH,” is a circular collar-like bushing made of base 
metal. It is used on a Full Seat Device as a bushing to protect a metal 
pipe assembly from damage when in use. The Pipe is the component of 
the Full Seat Device which, when rotated by an electric motor, assists in 
seat height adjustment. The Bush is placed inside the Pipe and welded 
into place. You state that the bushing is specifically designed for and 
used solely with the Full Seat Device, and cannot be used in any other 
application. 

IB Tech states as follows with respect to the relevant manufacturing pro- 

cess: 


The ...slide, bush, cover, and end cap are designed together with all 
other parts of a specific finished seat such that the seat cannot be 
placed on the floor of an automobile without all of its components. The 
interrelatedness of the . . . slide, bush, cover, and end cap and all other 
parts comprising the finished seat is therefore recognized at the onset of 
motor vehicle seat production. 


Subsequent to seat design, IB Tech incorporates the... slide, bush, 
cover, and end cap, as well as other seat parts, into a full seat device. At 
this stage of production, the full seat device is most accurately viewed 
as a collection of certain parts of a motor vehicle seat. 


Upon completion of the full seat device, IB Tech then transfers the full 
seat device to a motor vehicle seat manufacturer. The seat manufac- 
turer subsequently combines the full seat device together with all other 
seat parts, e.g., the seat back and seat bottom, into a finished motor ve- 
hicle seat. It is important to recognize that all parts of the motor vehicle 
seat are incorporated into the finished motor vehicle seat by the seat 
manufacturer prior to being sent to the automobile manufacturer. No 
separate seat parts are sent directly to the automobile manufacturer. 


Once all seat parts have been assembled into a finished motor vehicle 
seat, the finished seat is then transferred from the seat manufacturer’s 
facility to an automobile assembly facility where the seat is installed in 
an automobile, i.e., the seat is placed on the floor of the vehicle, bolted 
down, and electrical connections are established where necessary. Only 
a finished motor vehicle seat is capable of being properly installed 
within the automobile. 


In NY H88554, Customs classified the cover, end cap, slide, and bush in 
subheading 8708.29.50, HTSUS. 


ISSUE: 
What is the classification under the HTSUS of the above-described goods? 


LAW AND ANALYSIS: 

Classification under the HTSUS is made in accordance with the General 
Rules of Interpretation (“GRI’s”). GRI 1 provides that the classification of 
goods shall be determined according to the terms of the headings of the tar- 
iff schedule and any relative Section or Chapter Notes. In the event that the 
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goods cannot be classified solely on the basis of GRI 1, and if the headings 
and legal notes do not otherwise require, the remaining GRI’s may then be 
applied. 

The Harmonized Commodity Description and Coding System Explanatory 
Notes (“EN’s”) constitute the official interpretation of the Harmonized Sys- 
tem at the international level. While neither legally binding nor dispositive, 
the EN’s provide a commentary on the scope of each heading of the HTSUS 
and are generally indicative of the proper interpretation of these headings. 
See T.D. 89-80. 

The HTSUS provisions under consideration are as follows: 


8302 Base metal mountings, fittings and similar articles suit- 
able for furniture, doors, staircases, windows... and 


base metal parts thereof: 


8302.30 Other mountings, fittings and similar articles suit- 


able for motor vehicles; and parts thereof: 
8302.30.30 
8302.42 
8302.42.30 


Of iron or steel, of aluminum or of zinc 
Other; suitable for furniture 
Of iron or steel, of aluminum or of zinc 


* * 


8708 Parts and accessories of the motor vehicles of headings 


8701 to 8705: 


Other parts and accessories of bodies (including 
cabs): 


8708.29 


8708.29.50 


9401 


9401.90 
9401.90.10 


Other: 
Other 


* * * * 


Seats (other than those of heading 9402), whether or not 
convertible into beds, and parts thereof: 


Parts: 


Of seats of a kind used for motor vehicles 


Note 2(c) to Section XV, HTSUS, which includes Chapter 83, provides in 
pertinent part as follows: 


2. Throughout the tariff schedule, the expression “parts of general use” 


means: 


(c) Articles of heading 8301, 8302, 8308, or 8310... 
{Emphasis in original.] 


Note 2(b) to Section XVII, HTSUS, which includes Chapter 87, provides: 


2. The expressions “parts” and “parts and accessories” do not apply to 
the following articles, whether or not they are identifiable as for the 
goods of this section: 
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(b) Parts of general use, as defined in note 2 to section XV, of base metal 
(section XV) or similar goods of plastics (chapter 39); 
{Emphasis in original.] 


Note 1(d) to Chapter 94, HTSUS, provides: 


1. This chapter does not cover: 


(d) Parts of general use, as defined in note 2 to section XV, of base metal 
(section XV), or similar goods of plastics (chapter 39), or safes of heading 
8303; 

Pursuant to Note 2(c) to Section XV, Note 2(b) to Section XVII, and Note 
1(d) to Chapter 94, if the goods at issue are described in heading 8302, 
HTSUS, that provision takes precedence over heading 8708, HTSUS, and 
heading 9401, HTSUS. Therefore, the initial inquiry is whether the goods at 
issue are described in heading 8302, HTSUS, i.e., are they base metal 
mountings, fittings and similar articles suitable for furniture, doors, etc? 

In HQ 959052 dated May 17, 1996, we examined “mounting” in the con- 

text of heading 8302, HTSUS. We stated: 
The term “mounting” (“mount”) is broadly defined as a frame or support, 
such as, “an undercarriage or part on which a device (as a motor or ar- 
tillery piece) rests in service,” or “an attachment for an accessory.” 
Webster’s Ninth New Collegiate Dictionary, pp. 775-776 (1990). Thus, a 
mounting is generally a component that serves to join two other parts 
together. 


Webster’s Third New International Dictionary (unabridged; 1961) defines 
“fitting” is described as follows: 
1 a: something used in fitting up : accessory, adjunct, attachment .. . b. 
a small often standardized part (as a coupling, valve, gauge) entering 
into the construction of a boiler, steam, water or gas supply installation 
or other apparatus... 


EN 83.02 provides in pertinent part as follows: 


This heading covers general purpose classes of base metal accessory fit- 
tings and mountings, such as are used largely on furniture, doors, win- 
dows, coachwork, etc.... This heading does not, however, extend to 
goods forming an essential part of the structure of an article, such as 
window frames or swivel devices for revolving chairs. 


This heading covers: 


(C) Mountings, fittings and similar articles suitable for motor 
vehicles (e.g., motor cars, lorries or motor vehicles), not being parts or 
accessories of Section XVII. For example, made up ornamental beading 
strips; foot rests; grip bars; rails and handles; fittings for blinds (rods, 
brackets, fastening fittings, spring mechanisms, etc.); interior luggage 
racks; window opening mechanisms; specialised ash trays; tail-board 
fastening fittings. 
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(E) Mountings, fittings and similar articles suitable for furni- 
ture 


This group includes: 


(1) Protective studs (with one or more points) for legs of furniture, etc.; 
metal decorative fittings; shelf adjusters for book cases, etc.; fittings for 
cupboards; bedsteads, etc.; keyhole plates 


(2) Corner braces, reinforcing plates, angles, etc. 


(3) Catches (including ball spring catches), bolts, fasteners, latches, etc. 
(other than key-operated bolts of heading 83.01). 


(4) Hasps and staples for chests, etc. 


(5) Handles and knobs, including those for locks or latches. 
[All emphasis in original.] 


After consideration, we find that the cover, end cap, slide, and bush are 
not described in heading 8302, HTSUS, based upon our belief that they are 
not within the common and commercial meaning of mountings (e.g., they do 
not serve as frames or supports), fittings, or similar articles, as discussed 
above. In making this finding, we also conclude that the subject goods are 
not of the same class or kind as the items enumerated in EN 83.02, above. 

The next inquiry is whether the subject goods are described in Heading 
8708, HTSUS or heading 9401, HTSUS. We note that heading 8708, 
HTSUS, includes parts and accessories of certain motor vehicles while head- 
ing 9401 includes parts of certain seats but does not include accessories. 

We believe that under GRI 3(a) the subject goods are more narrowly and 
specifically provided for as parts of seats than as parts of motor vehicles. 
The facts indicate that “... all parts of the motor vehicle seat are incorpo- 
rated into the finished motor vehicle seat by the seat manufacturer prior to 
being sent to the automobile manufacturer. No separate seat parts are sent 
directly to the automobile manufacturer. Once all seat parts have been as- 
sembled into a finished motor vehicle seat, the finished seat is then trans- 
ferred from the seat manufacturer’s facility to an automobile assembly facil- 
ity where the seat is installed in an automobile...” The subject goods 
become part of the seat, which subsequently is installed in the motor ve- 
hicle. We are satisfied that the subject goods are “parts” of the seats, as they 
meet the various tests enunciated by the courts. See, e.g., Bauerhin Tech- 
nologies v. United States, 110 F. 3d 774 (Fed. Cir. 1997), affg 914 F. Supp. 
554 (CIT 1995). 

Accordingly, we find that the cover, end cap, slide, and bush are provided 
for in heading 9401, HTSUS. They are classified in subheading 9401.90.10, 
HTSUS, as: “Seats (other than those of heading 9402), whether or not con- 
vertible into beds, and parts thereof: Parts: Of seats of a kind used for motor 
vehicles.” 

Our findings are consistent with the following rulings: NY H88691 dated 
March 8, 2002, where Customs classified a seat adjustment assembly in sub- 
heading 9401.90.10, HTSUS; NY F81117 dated January 7, 2000, where Cus- 
toms classified a front seat back latch assembly in subheading 9401.90.10, 
HTSUS; and NY 870789 dated February 7, 1992, where Customs classified a 
metal bar which was part of an automatic seat adjuster in subheading 
9401.90.10, HTSUS. 
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HOLDING: 

The cover, end cap, slide, and bush are classified in subheading 
9401.90.10, HTSUS, as: “Seats (other than those of heading 9402), whether 
or not convertible into beds, and parts thereof: Parts: Of seats of a kind used 
for motor vehicles.” 


EFFECT ON OTHER RULINGS: 

NY H88554 is modified as to the cover, end cap, slide and bush. In accor- 
dance with 19 U.S.C. 1625(c), this ruling will become effective 60 days after 
publication in the Customs Bulletin. 


John Elkins for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 
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Decisions of the United States 
Court of International Trade 


Slip Op. 03-136 


UNITED STATES, PLAINTIFF, v. NEW-FORM MANUFACTURING COM- 
PANY, LTD., DEFENDANT. 


Court No. 01-00034 


JUDGMENT 


RIDGWAY, JUDGE: This action having been duly submitted for 
decision; and the Court, after due deliberation, having rendered a 
decision herein, imposing a civil penalty of $73,867.36 and awarding 
Plaintiff interest and costs (see Slip Op. 03-77, 27 CIT ____ (June 30, 
2003) ); and 

Upon consideration of Plaintiff’s Notice of Filing and Proposed Fi- 
nal Judgment Order, as well as Plaintiff’s Bill of Costs Against New- 
Form Manufacturing Company, Ltd., and Position on the Award of 
Pre-Judgment Interest; and 

In light of Plaintiff's responses to the questions posed in the 
Court’s letter of October 15, 2003, as well as Plaintiff’s other repre- 
sentations in the course of the October 20, 2003 teleconference with 
the Court in this matter; and 

Noting the absence of any opposition or other comment by Defen- 
dant; 

Now, therefore, in conformity with Slip Op. 03-77, it is hereby 

ORDERED, ADJUDGED and DECREED that Plaintiff recover 
from Defendant $73,867.36 in penalties; and it is further 

ORDERED, ADJUDGED and DECREED that Plaintiff recover 
from Defendant $1,612.26 for costs incurred in this matter; and it is 
further 

ORDERED, ADJUDGED and DECREED that Defendant pay to 
Plaintiff post-judgment interest on the sums awarded as penalties 
and costs, in accordance with 28 U.S.C. § 1961, from the date of this 
Judgment to the date of payment; and it is further 

ORDERED, ADJUDGED and DECREED that this action be, and 
it hereby is, dismissed. 
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Slip Op. 03-137 
DOLLY, INC., PLAINTIFF, v. UNITED STATES OF AMERICA, DEFENDANT. 
Court No. 98—04—00677 


[Judgment is entered for Plaintiff after trial as to Customs’ classification of certain 
bags based upon all of the evidence, papers, and arguments submitted by the parties. 
Defendant is directed to reliquidate the subject entries at the appropriate duty rate 
and refund any amounts owing, including interest, as provided for under the law.] 


Neville Peterson LLP (John M. Peterson, Curtis W. Knauss), Washington, D.C., for 
Plaintiff. 


Peter D. Keisler, Assistant Attorney General; John J. Mahon, Acting Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, Civil Divi- 
sion, United States Department of Justice; James A. Curley, Attorney, Commercial 
Litigation Branch, Civil Division, United States Department of Justice, for Defen- 
dant. 


Dated: October 22, 2003 


OPINION 


CARMAN, CHIEF JUDGE: Pursuant to 28 U.S.C. § 2640(a)(1) 
(2000), this Court tried a classification dispute involving certain 
mini bags.’ Plaintiff, Dolly, Inc., challenges the United States De- 
partment of Customs’, now the Bureau of Customs and Border Pro- 
tection, (“Customs”) classification of the mini bags under heading 
4202 of the Harmonized Tariff Schedule of the United States 
(“HTSUS”) (1997), 19 U.S.C. § 1202 (1994). The Court has exclusive 
jurisdiction pursuant to 28 U.S.C. § 1581(a). Based upon the find- 
ings of fact and conclusions of law set forth below, the Court enters 
final judgment in favor of Plaintiff. 


BACKGROUND 


The seven entries at issue in this case were imported in 1997 
through the Port of Dayton, Ohio. (Pretrial Order, Schedule C, Un- 
contested Facts 41.) The mini bags were entered and liquidated un- 
der subheading 4202.92.45 HTSUS. (Id. 42.) Heading 4202 provides: 


1 As discussed, this case turns on the proper description of the subject merchandise. For 
the purposes of this opinion, the Court will use the general term “mini bags” to refer to the 
merchandise at issue. 
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Trunks, suitcases, vanity cases, attache cases, brief- 
cases, school satchels, spectacle cases, binocular 
cases, camera cases, musical instrument cases, gun 
cases, holsters and similar containers; traveling bags, 
toiletry bags, knapsacks and backpacks, handbags, 
shopping bags, wallets, purses, map cases, cigarette 
cases, tobacco pouches, tool bags, sports bags, bottle 
cases, jewelry boxes, powder cases, cutlery cases and 
similar containers, of leather or of composition 
leather, of sheeting of plastics, of textile materials, of 
vulcanized fiber, or of paperboard, or wholly or 
mainly covered with such materials or with paper: 

* KK 


4202.92 With outer surface of sheeting of plastic or of tex- 
tile materials: 


Travel, sports and similar bags: 
With outer surface of textile materials: 
Of vegetable fibers and not of pile or tufted 


construction: 


2k 
4202.92.45 


HTSUS (1997). Accordingly, Customs assessed a tariff of 20% ad va- 
lorem. Plaintiff protested Customs’ classification of the subject mer- 
chandise, asserting that Customs should have classified the mer- 
chandise under subheading 3924.10.50, HTSUS, which provides: 


3924 Tableware, kitchenware, other household articles and 
toilet articles, of plastics: 


3924.10 Tableware and kitchenware: 


3924.10.10 Salt, pepper, mustard and ketchup dispensers 
and similar dispensers 


3924.10.20 Plates, cups, saucers, soup bowls, cereal bowls, 
sugar bowls, creamers, gravy boats, serving 
dishes and platters 


3924.10.30 Trays 
3924.10.50 


HTSUS (1997). The corresponding duty rate under HTSUS 
3924.10.50 is 3.4% ad valorem. 

Customs denied Plaintiff’s protests. (Pretrial Order, Schedule C, 
Uncontested Facts 43.) All liquidated duties, charges, and exactions 
for the subject entries were paid prior to the commencement of this 
action. (/d.) Plaintiff seeks reliquidation of the subject entries and a 
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full refund of duties paid together with interest as provided by law. 
(Complaint at 2-3.) In 2001, the parties filed cross-motions for sum- 
mary judgment. In denying the parties’ cross-motions for summary 
judgment, this Court held that there was a genuine issue of material 
fact as to the proper description of the subject merchandise. Dolly, 
Inc. v. United States, No. 988-04—00677, 2002 Ct. Int’l Trade LEXIS 
58, at *9—*10 (Ct. Int'l Trade June 20, 2002). 

Throughout the administrative process and this litigation, Plain- 
tiff has continued to assert that the mini bags were “designed|(,] 
manufactured, marketed and sold to provide the insulated transport 
and storage of infant and toddler’s food and beverages.” (Pretrial Or- 
der, Schedule D-1, Pl.’s Claims and Defenses 41.) As such, Plaintiff 
contends that the mini bags are correctly classified under 
3924.10.50, HTSUS covering other household articles of plastic. (Id. 
q2.) 

Defendant maintains that the bags at issue were properly classi- 
fied by Customs as entered under heading 4202, HTSUS, covering 
travel bags and similar containers because the subject merchandise 
is “designed to hold during transport a variety of items used in car- 
ing for an infant or young child.” (Pretrial Order, Schedule D-2, 
Def.’s Liability Claims and Defenses 41.) Defendant contends that 
the mini bags “are not principally used to prepare, serve or store 
food or beverages,” as required under heading 3924; rather, the mini 


bags “are used to organize, store, protect and carry various items.” 
(Id. { 1-2.) 

The Court held a bench trial on September 16, 2003, to resolve fac- 
tual disputes surrounding the proper description of mini bags at is- 
sue and to determine the correct classification of the subject mer- 
chandise under the HTSUS. 


STANDARD OF REVIEW 


The Court makes its determination de novo based upon the record 
before the Court, not upon the record developed by Customs. 28 
U.S.C. § 2640. Customs classification rulings are usually accorded 
deference in proportion to their “power to persuade” following United 
States v. Mead Corp. and Skidmore v. Swift & Co. See Rubie’s Cos- 
tume Co. v. United States, 337 F.3d 1350, 1355 (Fed. Cir. 2003) (cit- 
ing United States v. Mead Corp., 533 U.S. 218, 235 (2001), in turn 
quoting Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944)). The Fed- 
eral Circuit has noted that the Supreme Court’s decision in Mead 
“indicates that the following factors are to be evaluated when deter- 
mining the degree of deference to accord a Customs classification 
ruling: ‘its writer’s thoroughness, logic and expertness, its fit with 
prior interpretations, and any other sources of weight.’ Those factors 
echo the factors set forth in Skidmore for determining the weight to 
accord an administrative ruling, interpretation, or opinion... ‘de- 
pend[ent] upon the thoroughness evident in its consideration, the va- 
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lidity of its reasoning, its consistency with earlier and later pro- 
nouncements, and all those factors which give power to persuade.’ ” 
Rubie’s Costume Co. v. United States, 337 F.3d 1350, 1355-1356 
(Fed. Cir. 2003) (quoting Mead, 533 U.S. at 235 and Skidmore, 323 
U.S. at 140). However, in this case, Customs summarily denied 
Plaintiff’s protests of the classification without issuing an official 
ruling, therefore the Court will consider the parties arguments with- 
out deference. Hartog Foods v. United States, 291 F.3d 789, 791 (Fed. 
Cir. 2002) (“[B]lecause Customs denied this protest without an offi- 
cial ruling, this court extends no Skidmore deference. This court 
therefore considers the parties’ arguments in this case without defer- 
ence.”); see also Len-Ron Mfg. Co. v. United States, 334 F.3d 1304, 
1307-1308 (Fed. Cir. 2003) (considering, without mention of 
Skidmore deference, Customs’ summary denial of the plaintiff’s pro- 
test of the classification of the subject merchandise). 


ANALYSIS 


“Although Customs’s decision ‘is presumed to be correct’ on review, 
28 U.S.C. § 2639(a)(1), the CIT ‘may consider any new ground’ even 
if not raised below, § 2638, and ‘shall make its determinations upon 
the basis of the record made before the court,’ rather than that devel- 
oped by Customs, § 2640(a).” Mead, 533 U.S. at 233 n.16; see also 


G&R Produce Co. v. United States, No. 96—11—-02569, 2003 Ct. Int’ 
Trade LEXIS 118, at *7 (Ct. Int'l Trade Sept. 15, 2003); Int’ Home 
Textiles, Inc. v. United States, No. 99—10—00627, 2001 Ct. Int'l Trade 
LEXIS 110, at *6 n.5 (Ct. Intl Trade Aug. 10, 2001). Under 
§ 2639(a)(1), the presumption of correctness allocates the burden of 
proof to Plaintiff in presenting evidence that Customs’ classification 
of the subject merchandise was incorrect. See Universal Electronics, 
Inc. v. United States, 112 F.3d 488, 493 (Fed. Cir. 1997). 

The General Rules of Interpretation (GRI) of the HTSUS and the 
Additional United States Rules of Interpretation direct the classifi- 
cation of merchandise entering the United States. See Len-Ron, 334 
F.3d at 1308; Orlando Food Corp. v. United States, 140 F.3d 1437, 
1439 (Fed. Cir. 1998). The HTSUS is organized by headings, followed 
by one or more subheadings which provide a more detailed segrega- 
tion of the heading. Orlando Food, 140 F.3d at 1439. Under GRI 1, 
the Court must first construe the language of the heading and any 
section or chapter notes in question to determine whether the prod- 
uct at issue is classifiable under that heading. GRI 1, 6. After deter- 
mining whether the merchandise is classifiable under the heading, 
the Court may look to the subheadings to find the correct classifica- 
tion for the merchandise at issue. Orlando Food, 140 F.3d at 1440; 
GRI 1, 6. 

Determining the proper classification of the mini bags involves a 
two-step analysis: “(1) ascertaining the proper meaning of specific 
terms in the tariff provision; and (2) determining whether the mer- 
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chandise at issues comes within the description of such terms as 
properly construed.” Sports Graphics, Inc. v. United States, 24 F.3d 
1390, 1391; see also Universal Elecs., 112 F.3d. at 491. The first step 
is a question of law; the second is a question of fact. Jd. 

Turning first to the central question of law, the competing tariff 
provisions are heading 4202 and heading 3924, HTSUS. Heading 
4202 provides for “[t]lrunks, suitcases, vanity cases, attache 
cases, ... and similar containers,”” and heading 3924 covers “[t]able- 
ware, kitchenware, other household articles and toilet articles, of 
plastics.” HTSUS (1997). 

Chapter 39, Note 2(ij) states that Chapter 39 does not cover “[s]ad- 
dlery or harness (heading 4201) or trunks, suitcases, handbags or 
other containers of heading 4202.” Accordingly, if the mini bags are 
prima facie classifiable under heading 4202, then applying Note 
2(ij), the mini bags are specifically excluded from classification un- 
der heading 3924. See Midwest of Cannon Falls, Inc. v. United 
States, 122 F.3d 1423, 1429 (Fed. Cir. 1997). Therefore, it is neces- 
sary to determine whether or not the mini bags are classifiable 
within heading 4202 before heading 3924 can be considered. Id. 

Heading 4202 and heading 3924 are organized as lists of items or 
exemplars followed by general phrases: “similar containers” in head- 
ing 4202; “other household articles” in heading 3924. As the Federal 
Circuit has directed, “when a list of items is followed by a general 
word or phrase, the rule of ejusdem generis® is used to determine the 
scope of the general word or phrase.” Avenues in Leather, Inc. v. 
United States, 178 F.3d 1241, 1244 (Fed. Cir. 1999) (citing Totes, Inc. 
vu. United States, 69 F.3d 495, 498 (Fed. Cir. 1995)). “In classification 
cases, ejusdem generis requires that... the [subject] merchandise 
must possess the same essential characteristics or purposes that 


2In 2001, pursuant to Presidential Proclamation 7515, the term “insulated food or bever- 
age bags” was added in the text of Heading 4202, HTSUS. Proclamation No. 7515, 66 Fed. 
Reg. 66,549, 66,619 (Dec. 18, 2001), as corrected by Technical Corrections to the Harmo- 
nized Tariff Schedule of the United States, 67 Fed. Reg. 2008 (Jan. 15, 2002). The provision 
now reads: 


Trunks, suitcases, vanity cases, attache cases, briefcases, school satchels, spectacle 
cases, binocular cases, camera cases, musical instrument cases, gun cases, holsters and 
similar containers; traveling bags, insulated food or beverage bags, toiletry bags, knap- 
sacks and backpacks, handbags, shopping bags, wallets, purses, map cases, cigarette 
cases, tobacco pouches, tool bags, sports bags, bottle cases, jewelry boxes, powder cases, 
cutlery cases and similar containers, of leather or of composition leather, of sheeting of 
plastics, of textile materials, of vulcanized fiber, or of paperboard, or wholly or mainly 
covered with such materials or with paper. 


HTSUS 4202 (2003) (emphasis added). This change requires that all insulated food or bev- 
erage bags and similar containers, entered on or after January 10, 2002, be classified under 
Heading 4202. The Court notes that these mini bags were entered in 1997; therefore, the 
duty rate as it was determined then under the HTSUS will apply in this case. See 19 C.F.R. 
§ 141.69. 


3“Of the same kind, class, or nature.” BLack’s Law Dictionary 517 (6th ed. 1990). 
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unite the listed examples preceding the general term.” Jd. (citations 
omitted). Under an ejusdem generis analysis, this Court “must con- 
sider the common characteristics or unifying purpose of the listed 
exemplars in a heading as well as consider the specific primary pur- 
pose of the imported merchandise.” Jd. The Federal Circuit has 
noted that “[cjlassification ... under ejusdem generis is appropriate 
only if the imported merchandise shares the characteristics or pur- 
pose and does not have a more specific primary purpose that is in- 
consistent with the listed exemplars.” Jd. (citations omitted). 

First, the Court must consider the common characteristics or uni- 
fying purpose of the exemplars listed in the tariff provisions relevant 
in this case: heading 4202 and heading 3924, HTSUS. This particu- 
lar question has been addressed in prior cases before this Court and 
the Federal Circuit. See, e.g., Len-Ron Mfg. Co. v. United States, 118 
F. Supp. 2d 1266 (Ct. Int’l Trade 2000), aff'd, 334 F.3d 1304 (Fed. Cir. 
2003) (determining the proper classification of small plastic cosmetic 
bags used in cosmetic sales promotions under heading 4202); Av- 
enues in Leather, Inc. v. United States, 11 F. Supp. 2d 719 (Ct. Intl 
Trade 1998), aff'd, 178 F.3d 1241, 1242 (Fed. Cir. 1999) (affirming 
Customs’ classification of leather folios used to store, organize, and 
carry papers, books, pens, pencils, etc. under heading 4202); SGI, 
Inc. v. United States, 917 F. Supp. 822 (Ct. Int'l Trade 1996); rev'd, 
122 F.3d 1468, 1469 (Fed. Cir. 1997) (examining the applicability of 
headings 4202 and 3924 in classifying “portable soft-sided vinyl in- 
sulated coolers with handles or straps used for storage of food or bev- 
erages”); Totes, Inc. v. United States, 865 F. Supp. 867 (Ct. Int'l Trade 
1994), aff'd, 69 F.3d 495 (Fed. Cir. 1995) (considering the classifica- 
tion of “Totes Trunk Organizers” under heading 4202); Sports Graph- 
ics, Inc. v. United States, 806 F. Supp. 268 (Ct. Int'l Trade 1992), 
aff'd, 24 F.3d 1390 (Fed. Cir. 1994) (reviewing the classification of 
soft-sided plastic containers with foam insulation, a zippered top, 
and carrying straps under competing provisions of the Tariff Sched- 
ules of the United States (“TSUS”) that are similar to headings 4202 
and 3924, HTSUS.) 

“It is well-established that the essential characteristic and pur- 
poses of the heading 4202, HTSUS, exemplars is ‘to organize, store, 
protect and carry various items.’ ” Len-Ron, 118 F. Supp. 2d at 1279- 
1280 (quoting SG/J, 122 F.3d at 1471; Totes, 865 F. Supp. 867, 872), 
see also Len-Ron, 334 F.3d at 1309 n.4. (“This court has noted that 
the essential characteristics of the exemplars listed in Heading 4202 
are to organize, store, protect and carry various items.”). 

The essential characteristic and purpose of the exemplars listed in 
heading 3924, HTSUS is to store or contain food and beverages. SGI, 
122 F.3d at 1473 (“The exemplars listed in Heading 3924 encompass 
various household containers for foodstuffs.”). Although acknowledg- 
ing that the Explanatory Notes are not controlling legislative his- 
tory, the Federal Circuit looked to the Explanatory Notes accompa- 
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nying heading 3924 for additional guidance. Jd. “The explanatory 
notes specifically mention ‘luncheon boxes,’ an article similar to the 
coolers at issue, as ‘other household articles.’” Jd. The Federal Cir- 
cuit agreed with this Court’s analysis that “the coolers [could] be 
considered ‘household articles [because they] may be used in a num- 
ber of locations where food or beverages might be consumed, such as 
in and around the home and during trips away from home on pic- 
nics, sporting, and at spectator and participation sporting events.’ ” 
Id. (quoting SGI, 917 F. Supp. at 825). 

Under the second step in the ejusdem generis analysis, the Court 
must “consider the specific primary purpose of the imported mer- 
chandise.” Avenues in Leather, 178 F.3d at 1244. The specific pri- 
mary purpose “must be [the subject merchandise’s] predominant use, 
rather than simply one possible use.” Len-Ron, 334 F.3d at 1311. To 
determine the specific primary purpose, the Court “must look to all 
the pertinent circumstances ...includ[ing] the general physical 
characteristics of the merchandise, the expectation of the ultimate 
purchasers, the channels, class or kind of trade in which the mer- 
chandise moves, the environment of the sale (i.e., accompanying ac- 
cessories and the manner in which the merchandise is advertised 
and displayed), [and] the use.” United States v. Carborundum Co., 
536 F.2d 373, 377 (C.C.P.A. 1976). Once the specific primary purpose 
of the subject merchandise has been established, the Court must de- 
termine if the subject merchandise shares the same essential charac- 
teristic or purpose as the exemplars in the competing headings. 

When comparing between classification under heading 4202 and 
heading 3924, HTSUS, the Federal Circuit noted with approval this 
Court’s analysis that “the focus should be on whether food or bever- 
age is involved.” SG/J, 122 F.3d at 1469, 1471-72; see also Sports 
Graphics, 24 F.3d at 1393 (“The trial court concluded that when de- 
termining the classification of the merchandise at issue here, under 
a proper analysis, the focus should be on whether food or beverage is 
involved. We agree.”). The appellate court held that “[i]Jn focusing on 
whether food or beverage is involved, it is clear that the [subject] 
merchandise has a different purpose, the storage of food and bever- 
age, which precludes the merchandise from being ejusdem generis 
with the exemplars listed in [4202].” SGJ, 122 F.3d at 1469-1470 
(emphasis added). 

Here, the trial on September 16, 2003, was held to establish the 
specific primary purpose of the mini bags at issue. As Defendant as- 
serts, if the Court finds that the specific primary purpose of the mini 
bags is to “organize, store, protect, and carry various items,” then the 
mini bags were correctly classified by Customs under 4202 and are 
specifically excluded from classification under heading 3924 by op- 
eration of Chapter 39, Note 2(ij). However, consistent with Plaintiff’s 
contentions, if the Court finds that the specific primary purpose of 
the mini bags is to “store food and beverages,” then, following the 
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Federal Circuit’s analysis in SGJ, the mini bags are precluded from 
being ejusdem generis with the exemplars listed in 4202 and should 
be classified under heading 3924, HTSUS. 


A. Findings of Fact 


Pursuant to Rule 52(a), “in all actions tried upon the facts without 
a jury ...the court shall find the facts specially and state separately 
its conclusions of law thereon.” USCIT R. 52(a) (2002). As stated 
above, determining whether the mini bags come within heading 
4202 or heading 3924 as properly construed, is a question of fact. See 
Universal Elecs., 112 F.3d at 491. Under the ejusdem generis analy- 
sis, having already established the essential characteristics or pur- 
poses of the exemplars in heading 4202 and heading 3924, the Court 
must now find the specific primary purpose of the mini bags. See Av- 
enues in Leather, 178 F.3d at 1244. As detailed below, the evidence 
presented at trial supports the finding that the mini bags at issue 
are of a distinct class or kind of merchandise within the juvenile 
products industry that have the specific primary purpose of trans- 
porting and storing infant and toddler food and beverages at a de- 
sired temperature over a period of time. 

The following uncontested facts were agreed to by the parties in 
the pretrial order submitted to the Court on September 3, 2003. 


1. The bags at issue were imported under the following seven en- 
tries listed on the summons: Entry Nos. F81—0068724—0, F81- 
0068823-0, F81—0068830-5, F81-0068750-—5, F81-0068831-3, 
F81—0068914—7, F81—0068946-9. (Pretrial Order, Schedule C, 
Uncontested Facts ¥1.) 

The bags at issue are nine different styles, designated by Dolly, 
Inc. as style numbers 1270, 8458, 8467, 8477, 8483, 8496, 8498, 
8499, and 8525. (Id. 41.) 

The bags at issue share several common design features: each 
bag has either a zipper or a hook and loop closure on top; the 
interior of each bag contains elastic bottle loops; the bags have 
attached carrying straps; and five of the bags have small exte- 
rior pockets. (Jd. 445-9.) 


The Court finds the following facts based upon the parties’ submis- 
sions at trial and the Court’s examination of the evidence: 


4. The nine mini bag styles at issue are described in Dolly’s adver- 
tising literature as follows: Style No. 1270 “Pooh ‘Profile’ Mini 
Bottle Tote” (Def.’s Ex. I at 40); Style No. 8458 “Noah’s Parade 
Mini” (Jd. at 44, 50); Style No. 8467 “Pastel Icons Mini” (Id. at 
57); Style No. 8477 “Checkerboard Mini” (Jd. at 71); Style No. 
8483 “Bedtime Babies Mini” (/d. at 34); Style No. 8496 “Alpha- 
bet Mini” (Jd. at 70); Style No. 8498 “Checks Mini” (Id. at 72); 
Style No. 8499 “Honeypots Mini” (Jd. at 63); Style No. 8525 
“Noah’s 2 by 2 Mini.” (Id. at 44, 49). 
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The mini bags are made of three layers of plastic: a decorative 
outer layer; an insulative middle layer approximately one- 
fourth of an inch thick; and an interior layer of white plastic. 
(See Pl.’s Exs. 1-9.) 

The main distinguishing feature among the bags is the decora- 
tive graphics featured on the outer layer of plastic, for example, 
Disney characters, Winnie the Pooh, Noah’s Ark, etc., which do 
not affect the classification of the merchandise. (Jd. ) 

Although each bag has slightly different dimensions, overall, 
the bags are approximately nine inches long, four and one-half 
inches wide, and ten and one-half inches high. (See Pl.’s Exs. 
1-9; Def.’s Ex. J, Diaper Bag Specifications Style No. 8496; 
Def.’s Ex. K, Diaper Bag Specifications Style No. 8498; Def.’s 
Ex. L, Diaper Bag Specifications Style No. 8467; Def.’s Ex. M, 
Diaper Bag Specifications Style No. 8525; Def.’s Ex. N, Diaper 
Bag Specifications Style No. 8458; Def.’s Ex. O, Diaper Bag 
Specifications Style No. 8499.) 

Most of the styles of mini bags at issue have a stiff white 
plastic-coated cardboard floor insert so that the items placed in- 
side the mini bags will not fall over. (Pl.’s Exs. 2-9.) 

The mini bags possess some insulative properties.* 

Plaintiff presented the testimony of Mr. Dennis J. Sullivan, 
President and C.E.O. of Dolly, Inc. since 1985. (Trial Tr. at 18, 
20.) 

Mr. Sullivan has over 30 years of experience in the juvenile in- 
dustry, including participation and leadership in various juve- 
nile trade associations. (Jd. at 19-24.) 

Mr. Sullivan’s testimony was based on his professional experi- 
ence and various market research that had been conducted by 
Dolly, Inc. regarding their full line of juvenile products. (/d. at 
36.) The Court finds his testimony credible and highly proba- 
tive. 

Plaintiff also presented the testimony of Ms. Tracy Bowden, a 
former buyer of juvenile products for the Kmart Corporation. 
(Id. at 88, 91.) 

Ms. Bowden has over fifteen years of experience in the juvenile 
products line. (/d. at 88, 109.) 

Ms. Bowden’s testimony was based on her professional experi- 
ence and Kmart’s sales records. Ud. at 96, 109.) The Court finds 


4During the course of his testimony, Mr. Sullivan, president and C.E.O. of Dolly, Inc., 
was presented with two bottles of cold milk. Plaintiff’s counsel asked Mr. Sullivan to place 
one bottle of cold milk inside one mini bag, Style No. 1270, and allowed the other bottle of 
cold milk to remain exposed to the open air of the courtroom. (Trial Tr. at 27-28.) Each 
bottle had a thermometer attached which read 33.8 degrees. (Jd. at 27.) After approximately 
fifty minutes, Mr. Sullivan read the temperatures on the bottles. (Id. at 69-70.) The bottle 
inside the mini bag maintained a colder temperature, 44.4 degrees, versus the bottle that 
was exposed to the open air of the courtroom, 52.8 degrees. (Jd. at 69) 
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the testimony given by Ms. Bowden credible and highly proba- 
tive. 

In the juvenile products industry, there is a general umbrella 
category of products referred to as “diaper bags.” (/d. at 24, 93.) 
Within that umbrella category, the industry recognizes two dis- 
tinct kinds of merchandise: diaper bags or standard tote bags 
and mini bags. (/d. at 24, 85, 93.) 

Diaper bags or standard tote bags are marketed, designed, and 
primarily used to carry various baby necessities. (Id. at 56—58, 
102.) These standard tote bags are large, at least twice the size 
of mini bags, have greater storage capacity, usually have mul- 
tiple interior and exterior pockets or compartments for organiz- 
ing various baby necessities, and often come with a separate 
“dirty duds” bags to hold soiled clothing. Ud. at 59-61, 103- 
104.) 

Mini bags are marketed, designed, and primarily used to carry 
baby bottles, jars of baby food, “sipee” cups for toddlers, and 
other feeding items for toddlers and infants. (Jd. at 26—28, 53- 
54, 58, 94-95, 102, 104.) Mini bags are small, insulated bags, 
usually with only one storage compartment, and contain elastic 
bottle loops in the interior of the bag. (/d. at 25, 30-51, 94-97; 
Pl.’s Exs. 1-9; ) 

Consumers generally purchase both kinds of bags, standard 
totes and mini bags, because they are used for two different 
functions. (/d. at 31-33, 95-96.) 

Mini bags are used on trips when storing baby bottles and food 
is the primary concern. (Jd. at 52, 102.) 

The main reason why purchasers buy mini bags is to transport 
baby food, bottles, milk, formula, etc. (id. at 32-33, 102, 107.) 
Mini bags allow consumers to keep feeding items separate from 
diaper changing items. (/d. at 32—33, 61.) 

Mini bags are not primarily used to carry other baby necessi- 
ties (i.e., toys, clothing, diaper changing accessories) because 
consumers want to keep baby food, bottles, and feeding accesso- 
ries away from other baby items that might be soiled. (/d. at 
32.) 

Mini bags are generally sold in the infant department of retail 
stores with the other juvenile products. (/d. at 36—37, 96—97, 
158.) 

Mini bags are usually sold adjacent to feeding accessories and 
sometimes near diapering supplies. (/d. at 96, 102, 158.) 

Five styles of the mini bags submitted into evidence have “hang 
tags” attached which are intended to advertise the mini bags to 
the consumer. (See Pl.’s Exs. 1, 2, 4, 6, 8.) Four of the hang tags 
describe the merchandise as “mini totes,” and list the features 
as “insulated fabric keeps contents warm or cool—elastic bottle 
loops inside—waterproof lining/viny] lining—vinyl wipes clean 
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with damp cloth—fabric styles hand washable.” (Pl.’s Exs. 1, 8, 
6, 4.) One hang tag describes the merchandise as a “diaper bag” 
and lists the features as “fashion friendly diaper bags for all 
those away-from-home baby necessities. Inside bottle holders— 
comfortable shoulder-length handles—water resistant lining— 
easy care, wipe-clean fabrics.” (Pl.’s Ex. 2.) 

The subject merchandise is referred to by many names 
throughout Dolly, Inc.’s various advertisements, price lists, in- 
voices, and product specifications: “mini” (Def.’s Ex. I at 23-24, 
33-34, 38-39, 44-45, 57, 63, 70-72, 84, 94-95, 99-102, 104— 
111, 1138-120, 122-123, 126-127, 130-132, 134-136); “bottle 
tote” (Id. at 74-76, 81-82, 85); “mini bag” (Ud. at 86-92); “mini 
diaper bag” (/d. at 85, 93, 96); “mini-tote” Ud. at 85, 128); and 
“mini bottle tote” (Id. at 25, 40). 

One style of the subject merchandise is described on Dolly’s 
price list as “Disney Babies Bottle Tote,” under the general cat- 
egory of “Diaper Bags.” (/d. at 74.) 

In one Dolly, Inc. advertisement, standard tote bags and mini 
bags are marketed as “New Disney Diaper Bags and Bottle 
Totes.” Ud. at 75.) The advertisement states that “Dolly and 
Disney team up to bring fashion and function together in this 
new line of diaper bags and bottle totes.” (/d.) Further, the ad- 
vertisement states that “[a] bottle tote, a standard and a deluxe 
diaper bag are available in pink or blue.” (/d. ) 

Another Dolly, Inc. advertisement presents standard tote bags 
and mini bags as “New Dolly Diaper Bags and Bottle Totes.” 
(Id. at 81.) 

Dolly, Inc. urges retailers in one advertisement to “[s]tock 
Disney Babies Diaper Bags and Bottle Totes.” (/d. at 82.) 
Another Dolly, Inc. advertisement attempts to sell to retailers 
an in-store merchandising aid which describes the subject mer- 
chandise as a “Lunch Bag, Bottle Tote, Mini Diaper Bag, School 
Tote, Carry-all for Travel.” (Ud. at 85.) 

The subject merchandise is described as “bottle bags” in Plain- 
tiff’s protests. (id. at 35-386, 20-21, 26-27, 41-42, 51-52, 58, 
64.) 

In the invoices, packing lists, and weight lists provided to 
Plaintiff by its Hong Kong exporters, the subject merchandise 
is listed as “PVC diaper bags.” (Id. at 29-32, 47, 54-56, 60-62, 
66-69.) 

The subject merchandise is listed as “diaper bags” on the entry 
papers. (Def.’s Exs. A-G.) 

Defendant presented the testimony of Mr. Kevin P. Gorman. 
(Trial Tr. at 114.) The Court finds the testimony given by Mr. 
Gorman to be credible and probative. 
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Since 1975, Mr. Gorman has been a national import specialist 
in charge of the product line covered by heading 4202, HTSUS. 
(Id. at 117-118, 120.) 

Mr. Gorman based his knowledge regarding the subject mer- 
chandise on his examination of the mini bags, visits to various 
retail stores over the course of his employment with Customs, 
his personal observations, and general knowledge. (Id. at 156, 
159.) 

Mr. Gorman conceded that the mini bags were insulated. (Jd. at 
147-148.) 

Mr. Gorman testified that he had attended “all types of trade 
shows that might be relevant to the assigned line of merchan- 
dise.” Ud. at 120.) Yet, Mr. Gorman acknowledged that he had 
never attended a trade show for juvenile products. (Jd. at 181.) 


1. Factual Conclusions 


At trial, Defendant claimed that the bags at issue are merely 
smaller versions of standard tote bags and are manufactured, de- 
signed, and primarily used to carry various baby necessities. (/d. at 
193.) The Court is not persuaded by Defendant’s claims. At trial, De- 
fendant relied heavily on the Hong Kong exporters’ invoices and 
packing lists, and a few references in Dolly Inc.’s literature, that 
identify the subject merchandise as “diaper bags.” (Trial Tr. at 197— 
198.) However, a thorough review of the exhibits submitted by De- 
fendant reveals that Dolly, Inc. refers to the subject merchandise by 
a variety of names, most commonly “mini” or “mini bottle totes.” (See 
generally Def.’s Ex. I.) Further, the former buyer for Kmart testified 
that the subject merchandise is recognized throughout the juvenile 
products industry as “minis.” (Trial Tr. at 93.) The overwhelming evi- 
dence presented at trial indicates that the mini bags are a distinct 
product, identifiable within the juvenile products industry, and rec- 
ognized by retailers and consumers. The Court finds the testimony 
of Mr. Sullivan and Ms. Bowden very persuasive. As this Court’s pre- 
decessor stated: “It has long been held that importers and merchants 
have every incentive for knowing the uses to which their goods are 
or may be put.... [E]xecutives concerned with designing, framing 
specifications, ordering, importing, selling, distributing, and promot- 
ing an article have to know its chief uses and are competent to tes- 
tify about them. Novelty Import Co. v. United States, 285 F. Supp. 
160, 165-166 (Cust. Ct. 1968) (citation omitted), see also Mast 
Indus., Inc. v. United States, 9 C.I.T. 549, 551-552 (Ct. Intl Trade 
1985). Defendant did not present any contrary evidence of use, other 
than Mr. Gorman’s anecdotal evidence regarding his personal obser- 
vations of the general public. Although Plaintiff conceded that the 
mini bags could be used to carry anything that would fit inside (Trial 
Tr. at 79-80), that possibility does not change the fact that the use of 
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the mini bags “which exceeds all others” is the storage of food and 
beverages. Sports Graphics, 24 F.3d at 1392-1394. 

The former Court of Customs and Patent Appeals stressed that in 
classification disputes, “the [subject] merchandise itself may be 
strong evidence of use.” Mast Indus., 9 C.1.T. at 552 (citing United 
States v. Bruce Duncan Co., 50 C.C.P.A. 438, 46 (1963)); see also Int'l 
Home Textiles, 2001 Ct. Int'l Trade LEXIS at *10. Here, the Court 
has examined the mini bags at issue and concludes that the mini 
bags are small, insulated, posses a single compartment, lack other 
organizing features, and have at least two elastic bottle loops that, 
when filled with bottles of milk or jars of baby food, would leave little 
room for much else. Although some styles of the mini bags at issue 
have a small, flat pocket on the front panel of the bag, this design 
feature does not add significant storage space or other organiza- 
tional properties that might change the primary use of the subject 
merchandise. Weighing all of the evidence submitted, the Court 
finds that the mini bags have the specific primary purpose of trans- 
porting and storing infant food and beverage over a period of time in 
an insulated environment. 


B. Conclusions of Law 


In light of the factual findings set forth above, the Court concludes 
that the mini bags at issue do not share the essential characteristics 
of the exemplars listed in heading 4202, that is, containers whose 
principal use is to protect, carry, and store various items. Similar to 
the cooler bags examined in SGI, the mini bags at issue have the 
specific primary purpose of transporting and storing food and bever- 
ages in an insulated environment. As the appellate court reasoned in 
SGI, merchandise that has the specific primary purpose of storing 
food and beverages, is “preclude[d] ... from being ejusdem generis 
with the exemplars listed in [4202].” SG/J, 122 F.3d at 1469-1470. 

Because the mini bags’ primary purpose of storing and transport- 
ing food and beverages precludes classification under heading 4202, 
the Court next examines whether classification under Plaintiff’s pro- 
posed heading 3924, HTSUS, would be appropriate. In considering 
classification under 3924, the focus should be on whether food and 
beverage in involved. SG/, 122 F.3d at 1469; see also Sports Graph- 
ics, 24 F.3d at 1393. As the Federal Circuit stated in SGI, “none of 
the exemplars under [4202] involves containment of any food or 
beverage ... however, [heading 3924] does encompass exemplars 
that are ejusdem generis with the [subject merchandise] because 
their purpose is to contain food and beverages.” SGI, 122 F.3d at 
1472. The Court concludes that the mini bags at issue are ejusdem 
generis with the exemplars listed in 3924 because the mini bags’ spe- 
cific primary purpose is to contain food and beverages. 
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Under the GRI 6, the next step in the analysis is examining the 
classification of the mini bags under the appropriate subheading. 
See GRI 6. Heading 3924, HTSUS is organized as follows: 

3924 Tableware, kitchenware, other household articles and toi- 
let articles, of plastics: 
3924.10 Tableware and kitchenware: 
3924.10.10 Salt, pepper, mustard and ketchup dis- 
pensers and similar dispensers 


3924.10.20 Plates, cups, saucers, soup bowls, cereal 
bowls, sugar bowls, creamers, gravy 
boats, serving dishes and platters 


3924.10.30 Trays 
3924.10.50 Other 


HTSUS (1997). The catch-all subheading, 3924.10.50, “Other,” is ap- 
propriate because the other subheadings under 3924 are inapposite. 
See Orlando Food, 140 F.3d at 1442. “Absent a more apt subhead- 
ing,” the catch-all subheading 3924.10.50, HTSUS is the appropriate 
classification for the mini bags at issue. See id. Accordingly, the 
Court concludes that the mini bags are correctly classified under 
subheading 3924.10.50, HTSUS. The corresponding duty rate under 


3924.10.50, HTSUS, is 3.4% ad valorem. HTSUS (1997). 


CONCLUSION 


In accordance with the foregoing findings of fact and conclusions of 
law, the Court concludes that the bags at issue are properly classi- 
fied under HTSUS subheading 3924.10.50. Defendant is directed to 
reliquidate the subject entries at the appropriate duty rate and re- 
fund any amounts owing, including interest, as provided for under 
the law. 
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OPINION 


RIDGWAY, Judge: Plaintiffs (“the Workers”)—former employees 
of Ameriphone, Inc., a wholly owned subsidiary of Plantronics, Inc., 
Garden Grove, California (Ameriphone”)—brought brought this ac- 
tion to contest the determination of the U.S. Department of Labor 
(“Labor Department”) denying their petition for certification of eligi- 
bility for transitional adjustment assistance benefits under the 
North American Free Trade Agreement (“NAFTA”) Implementation 
Act (“NAFTA-TAA benefits”). See Letter to Court from D. Arnston, 
dated May 5, 2003 (“Complaint”); 67 Fed. Reg. 61,160, 61,162 (Sept. 
27, 2002); 68 Fed. Reg. 12,938 (March 18, 2003); A.R. 22, 26; A.R. 37— 
38.1 Jurisdiction lies under 28 U.S.C. § 1581(d)(1) (2000). 

Pending before the Court is the Labor Department’s Notice of Re- 
vised Determination on Remand (Corrected: October 1, 2003) (“Final 
Corrected Remand Determination”), which certifies that: 


All workers of Ameriphone, Inc., .. . who became totally or par- 
tially separated from employment on or after June 24, 2001 
through two years of this certification [dated October 1, 2003], 
are eligible to apply for NAFTA-TAA [benefits] under Section 
250 of the Trade Act of 1974. 


1 Because the administrative record in this action includes confidential information, two 
versions of that record were prepared. Citations to the public administrative record are 
noted as “A.R.,” while citations to the confidential version are noted as “C.A.R.”. The supple- 
mental administrative record, developed on remand, is paginated to follow the record of the 
initial investigation, and begins with page 44. 
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68 Fed. Reg. 60,120 (Oct. 21, 2003). The Workers have advised that 
they are satisfied with that certification. Accordingly, with the obser- 
vations and clarifications set forth below, the Labor Department’s Fi- 
nal Corrected Remand Determination is sustained. 


I. Background 


A. The Trade Adjustment Assistance Laws 


Modeled generally on the trade adjustment assistance program 
under the Trade Act of 1974, 19 U.S.C. § 2271 et seq. (2000), the 
NAFTA-TAA program entitles certain workers whose job losses are 
attributable to increased import competition from—or shifts in pro- 
duction to—Canada or Mexico to receive benefits including employ- 
ment services, appropriate training, job search and relocation allow- 
ances, and income support payments.” 19 U.S.C. § 2331 (2000). See 
generally Former Employees of Chevron Prods. Co. v. U.S. Sec’y of 
Labor, 26 CIT___,___, 245 F. Supp. 2d 1312, 1317-18 (2002) 
(“Chevron I”). 

The trade adjustment assistance laws are remedial legislation 
and, as such, are to be construed broadly to effectuate their intended 
purpose. See generally Woodrum v. Donovan, 5 CIT 191, 198, 564 F. 
Supp. 826, 832 (1983) (citing United Shoe Workers of Am. v. Bedell, 
506 F.2d 174, 187 (D.C. Cir. 1974)), aff'd, 737 F.2d 1575 (Fed. Cir. 
1984). See also Former Employees of Champion Aviation Prods. v. 
Herman, 23 CIT 349, 352 (1999) (citations omitted) (NAFTA-TAA 
statute is remedial legislation, to be construed broadly); Chevron I, 
26 CIT at____, 245 F. Supp. 2d at 1318 (citations omitted) (same). 
Moreover, both “because of the ex parte nature of the certification 
process, and the remedial purpose of [the statutes], the [Labor De- 
partment] is obliged to conduct [its] investigation with the utmost 
regard for the interests of the petitioning workers.” Stidham v. U.S. 
Dep't of Labor, 11 CIT 548, 551, 669 F. Supp. 432, 435 (citing Abbott 
v. Donovan, 7 CIT 323, 327-28, 588 F. Supp. 1438, 1442 (1984) (quo- 
tations omitted)). 


2 Worker benefits available under the program established by the Trade Act of 1974 are 
denominated “trade adjustment assistance,” while those available under the NAFTA Imple- 
mentation Act are referred to as “transitional adjustment assistance.” However, the two 
programs are very similar, and, for the sake of convenience, both are generally referred to 
herein as “trade adjustment assistance,” except as otherwise specifically noted. 


Congress recently consolidated both the TAA and NAFTA-TAA programs into a new, 
expanded benefits program under the Trade Act of 2002. See Pub. L. No. 107-210, § 123, 
116 Stat. 933, 944 (2002). However, because the Workers’ petition for benefits predates No- 
vember 4, 2002 (the effective date of the new statute), this action is governed by the 
NAFTA-TAA statute. See Former Employees of Rohm and Haas Co. v. Chao, 27 CIT ___., 
n.1l,____n.3,____, 246 F. Supp. 2d 1339, 1342 n.1, 1343 n.3, 1348 (2003). 
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Thus, while the Labor Department is vested with considerable dis- 
cretion in the conduct of its investigation of trade adjustment assis- 
tance claims, “there exists a threshold requirement of reasonable in- 
quiry.” Former Employees of Hawkins Oil and Gas, Inc. v. U.S. Sec’y 
of Labor, 17 CIT 126, 130, 814 F. Supp. 1111, 1115 (1993). Courts 
have not hesitated to set aside agency determinations which are the 
product of perfunctory investigations.° 


B. The Facts of This Case 


The Workers’ former employer, Ameriphone, specialized in commu- 
nications and related technologies to meet the requirements of the 
hearing-impaired, deaf and other special needs communities. Prod- 
uct lines included telephones with specialized volume control, text 
(TTY) telephones for the deaf, bed-shaking alarm clocks for the deaf, 


3 See, e.g., Hawkins Oil and Gas, 17 CIT at 130, 814 F. Supp. at 1115 (castigating agency 
for “a sloppy and inadequate investigation” which was “the product of laziness,” and holding 
that a fourth remand would be “futile”); Local 116, Int'l Union of Electronic, Electrical, 
Salaried, Mach. and Furniture Workers v. U.S. Sec’y of Labor, 16 CIT 490, 493-94, 793 F. 
Supp. 1094, 1096-97 (1992) (criticizing agency efforts as “cursory at best,” and finding that 
“there was actually no investigation done whatsoever”); Former Employees of Alcatel 
Telecomms. Cable v. Herman, 24 CIT 655, 664 (2000) (concluding that “the administrative 
record reveal[ed}) no more than an inadequate investigation lacking detail” where, inter 
alia, agency based its negative determination on responses to wrong type of questionnaire 
and failed to verify accuracy of company’s questionnaire responses); Former Employees of 
Swiss Indus. Abrasives v. United States, 17 CIT 945, 949-50, 830 F. Supp. 637, 641-42 
(1993) (characterizing agency’s actions as “unreasonable” and its investigation as “mis- 
guided and inadequate at best” where agency, inter alia, failed to clarify important aspects 
of information provided by company, relied on company’s unsubstantiated statements on 
critical point, and ignored other relevant information); Former Employees of Pittsburgh Lo- 
gistics Sys., Inc. v. U.S. Sec’y of Labor, Slip Op. 03-111, 2003 Ct. Intl. Trade LEXIS 111, * 32 
(Aug. 28, 2003) (“conclud[ing] that Labor ...conducted an inadequate investigation and 
analysis of the plaintiffs as ‘production’ workers” and, similarly, that “Labor’s service 
worker [analysis was] inadequate”); Former Employees of Tyco Elecs. v. U.S. Dep’t of Labor, 
27 CIT ‘ , 264 F. Supp. 2d 1322, 1330 (2003) (holding that “Labor’s failure to col- 
lect any information from Plaintiffs, as well as Labor’s rejection of the . . . information vol- 
untarily submitted by the Plaintiffs was a result of Labor’s arbitrary and capricious treat- 
ment of [the] remand investigation”), 1331 (finding “Labor’s reliance on... incomplete 
customer surveys to be insufficient to support Labor’s conclusion” and criticizing Labor’s 
“failfure] to conduct any independent import analysis which might have substantiated or 
contradicted the information reported by the customers”), 1331-32 (castigating Labor for 
flouting court remand instructions by failing to further investigate alleged shift of produc- 
tion to Mexico and for inappropriately relying on, inter alia, “unverified statements from an 
untitled ... company official”); Former Employees of Marathon Ashland Pipeline, LLC v. 
Chao, 2003 Ct. Inti. Trade LEXIS 66, *41 (2003)(ordering Labor Department to certify 
workers where employer failed to adequately respond to agency inquiries and “[n]othing in 
the record indicate[d] that [the employer] wlould] be more forthcoming if the court were to 
remand again” and where “[n]Jothing in the record indicate[d] that Labor ha[d] the resources 
or willingness to conduct an investigation beyond making inquiries of [employer]”); Chevron 
I, 26 CIT at n.25, 245 F. Supp. 2d at 1334 n.25 (condemning Labor Department’s in- 
vestigation as sloppy, incomplete and “pro forma at best”); Former Employees of Chevron 
Prods. Co. v. U.S. Sec’y of Labor, Slip Op. 03-96, 2003 Ct. Intl. Trade LEXIS 93, *39 (July 
28, 2003) (criticizing Labor Department investigation where agency “repeatedly failed and 
refused to seek relevant data and to make a determination as to whether imports . . . con- 
tributed importantly” to workers’ separation). 





U.S. COURT OF INTERNATIONAL TRADE a 


and other similar specialized communication, notification and emer- 
gency response systems. A.R. 3, 20, 28-29. Although volume produc- 
tion of most items occurred in China (with initial assembly by a sub- 
contractor there), merchandise was then shipped to Ameriphone (in 
California), where employees—inter alia—inspected and tested the 
products, performed necessary repairs and refurbishment, and com- 
pleted upgrades and modifications as appropriate. Ameriphone em- 
ployees also designed and built prototypes. A.R. 28-29; 68 Fed. Reg. 
60,120. 

After Plantronics acquired Ameriphone in January 2002, much of 
the work performed by Ameriphone employees was shifted to a 
Plantronics facility in Tijuana, Mexico. Complaint; A.R. 3, 28; 68 
Fed. Reg. 60,120. Some 20-plus employees were laid off, effective 
June 30 and July 30, 2002. A.R. 3. In late June 2002, three of those 
employees filed a petition for NAFTA-TAA benefits. A.R. 3. However, 
the Labor Department found that the Workers “provided administra- 
tive, technical, sales and distribution services” and thus did not pro- 
duce an article as required for certification as “production workers” 
under the NAFTA-TAA statute. The agency further found that the 
Workers failed to satisfy the requirements for certification as service 
workers. The Labor Department therefore denied the Workers’ peti- 
tion. A.R. 19-21, 22-23; 67 Fed. Reg. 61,160, 61,162. 

The Workers timely sought reconsideration of the denial, describ- 
ing their duties in detail and explaining that those duties consti- 
tuted “the final phase of production.” A.R. 28-29. The Labor Depart- 
ment nevertheless denied reconsideration, concluding that—with 
few exceptions—the Workers’ duties did not constitute “production” 
within the meaning of the statute, and that those exceptions—prod- 
uct modification, prototype production and product upgrades—ac- 
counted for only “a negligible portion” or “a negligible percentage” of 
the work performed at the plant. The agency further found that the 
Workers did not produce packaging or updated literature, and that 
the generation of “fault reports” did not constitute “production.” In 
addition, the agency found that “components were added either as 
part of repair work, or were intermittent and not significant enough 
to qualify” as “production.” Accordingly, the Labor Department again 
concluded that the Workers were in fact service workers. The agency 
reiterated its earlier conclusion that the Workers failed to satisfy the 
requirements for certification as service workers as well. A.R. 32-35, 
37-38; 68 Fed. Reg. 12,938. 

This appeal followed. In lieu of filing an Answer with the Court, 
the Government sought and was granted a voluntary remand “to 
conduct a further investigation and to make a redetermination” as to 
the Workers’ eligibility for NAFTA-TAA benefits. Former Employees 
of Ameriphone, Inc. v. United States, Slip Op. 03-72, 2003 WL 
21508227, *1 (Ct. Int'l Trade June 25, 2003). 
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On remand, the Labor Department “contacted [Plantronics] and 
requested detailed information regarding the workers’ functions... . 
The newly obtained information revealed that [the] workers . . . were 
engaged in production. The new information also revealed that a sig- 
nificant proportion of the production performed at the [Ameriphone] 
facility was shifted to Mexico.” 68 Fed. Reg. 60,120. The Labor De- 
partment therefore concluded “that a shift of production to Mexico of 
products like or directly competitive with those produced at 
[Ameriphone] contributed importantly to the decline in sales or pro- 
duction and to the . . . separation of [Ameriphone] workers,” and cer- 
tified as eligible to apply for benefits all Ameriphone workers “who 
became totally or partially separated from employment on or after 
June 24, 2001 through two years of [the] certification.” Id.* 


II. Analysis 


The Labor Department’s belated affirmative determination is rela- 
tively cold comfort to the Workers here, who lost their jobs more 
than a year ago and had to haul the agency into court to force the 
agency to take a hard look at their claim. On the one hand, the Gov- 
ernment is to be commended for recognizing the need for a voluntary 
remand. On the other hand, the agency’s about-face as a result of 
that remand simply highlights the fact that the agency should have 
certified these Workers in the first place, within 40 days of receipt of 
their petition. 

Here, the entirety of the Labor Department’s initial investigation 
consisted of forwarding the standard NAFTA Transitional Adjust- 
ment Assistance Confidential Data Request Form to Plantronic’s 
Vice President for Human Resources. C.A.R. 10-13.° The record re- 


4The Labor Department's initial Notice of Revised Determination on Remand—issued 
August 18, 2003—erroneously certified the Workers as eligible for TAA (rather than 
NAFTA-TAA) benefits. See A.R. 53 (certifying eligibility “to apply for adjustment assistance 
under Section 223 of the Trade Act of 1974”); 68 Fed. Reg. 53,399 (Sept. 10, 2003). The 
agency corrected the statutory reference in a subsequent notice, but back-dated that cor- 
rected certification to the date of the initial certification. See A.R. 58 (notice marked “Cor- 
rected: September 9, 2003” but back-dated to August 18, 2003, certifying eligibility “to apply 
for NAFTA-TAA under Section 250 of the Trade Act of 1974”); 68 Fed. Reg. 54,490 (Sept. 17, 
2003). That notice was, in turn, reissued on October 1, 2003, certifying the Workers as of 
that date. Notice of Revised Determination on Remand (Corrected: October 1, 2003); 68 Fed. 
Reg. 60,120 (Oct. 21, 2003). 


The Labor Department has now expressly confirmed that all Ameriphone employees “to- 
tally or partially separated from employment on or after June 24, 2001” through October 1, 
2005 are eligible to apply for NAFTA-TAA benefits. See C.A.R. 50 (confirming that, as used 
in the certification, the phrase “through two years of this certification” means “through two 
years [from the date] of this certification”); 68 Fed. Reg. 60,120. 


5The second page of the five-page questionnaire is missing from the administrative 
record. Compare C.A.R. 10 (page 1 of 5) with C.A.R. 11 (page 3 of 5). 
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veals that the agency failed to follow up with company officials (via 
telephone or otherwise), even though the company’s responses to the 
Labor Department questionnaire were, in a number of instances, 
ambiguous or inconsistent, and called for clarification. 

For example, the company’s questionnaire responses in one place 
flatly asserted that “[nJo products were produced” at Ameriphone’s 
facility. C.A.R. 15. But that seemingly definitive statement was un- 
dercut by other, much more qualified responses given elsewhere in 
the same questionnaire, which hedged that the Ameriphone facility 
was not responsible for “volume production of standard products” 
and that “standard products . . . [were] manufactured through a sub- 
contractor arrangement in China.” C.A.R. 14, 16 (emphasis added).® 
And other responses acknowledged that some Ameriphone opera- 
tions personnel were involved in “rework and assembly,” “customiza- 
tion of special orders,” and “final assembly.” C.A.R. 14, 16-17. 

Indeed, the company itself chose the term “production” to describe 
the duties of a significant percentage of the affected workers. See 
C.A.R. 17 (describing workers’ duties as “production/repair/rework”). 
This and other critical information was either overlooked or simply 
ignored in the Labor Department’s preparation of the Findings of the 
Investigation and in its initial Negative Determination. C.A.R. 18; 
A.R. 19-21. 

Moreover, the agency’s investigation conducted in response to the 
Workers’ request for reconsideration was little more than a rubber- 
stamp of its initial Negative Determination. The Labor Department’s 
“reconsideration” consisted—in toto—of two phone conversations 
with company officials on a single day, which were in turn docu- 
mented in two memoranda that, together, constituted a mere three 
sentences. C.A.R. 30-31. 

Only after this action was filed and the voluntary remand granted 
did the Labor Department seriously probe the nature of the 
Ameriphone Workers’ duties, pressing Plantronics representatives 
for the “comprehensive and detailed information about work func- 
tions at the [Ameriphone] facility” that was at the time still so con- 
spicuously absent from the agency’s files. A.R. 47. See also A.R. 44 
(posing specific, detailed questions to Plantronics). It is particularly 
telling—and troubling—that the information which ultimately re- 
sulted in the certification of the Workers was obtained during the re- 
mand from the same company officials who had responded to earlier 
agency inquiries. Compare C.A.R. 10, 30-31 with C.A.R. 45, 48. It is 


6 The record is devoid of any evidence that the Labor Department made any effort to dis- 
cern the extent to which Ameriphone employees were engaged in “non-volume production” 
of “standard products”—r, for that matter, were engaged in “volume production” of “special 
order” or “customized products.” Nor does the record reveal any analysis of the nature of the 
Workers’ duties vis-a-vis “rework and assembly,” “customization of special orders,” and “fi- 
nal assembly,” or why those duties did not constitute “production.” 
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thus obvious that the Labor Department could—and should—have 
elicited the necessary information much earlier, by scrutinizing the 
company’s statements, seeking greater specificity and clarification, 
and reconciling the evident inconsistencies. 

By regulation, the Labor Department is required “to marshal all 
relevant facts to make a determination” on TAA and NAFTA-TAA pe- 
titions. 29 C.F.R. § 90.12 (2002).’ The agency cannot rely on employ- 
ers’ blanket assurances that workers were, or were not, engaged in 
“production.”° Former Employees of Marathon Ashland Pipeline, 
LLC v. Chao, 26 CIT ____ , 215 F. Supp. 2d 1345, 1352-53 (2002) (La- 
bor Department’s reliance on employer’s conclusory assertions con- 
cerning “production” constituted impermissible abdication of agen- 
cy’s responsibility to interpret TAA statute and to define terms used 
in it). Rather, the agency has an affirmative obligation to conduct its 
own independent “factual inquiry into the nature of the work per- 
formed by the petitioners” to determine whether or not that work 
constituted “production.” Chevron I, 26 CIT at _____ , 245 F. Supp. 2d 
at 1827-28 (quoting Former Employees of Shot Point Servs. v. United 
States, 17 CIT 502, 507 (1993)). The Labor Department here failed to 
properly discharge that duty. 

While this case is troubling enough when viewed in isolation, it is 
even more troubling if it is viewed in the context of other TAA and 
NAFTA-TAA cases appealed to this Court. The relatively high num- 
ber of requests for voluntary remands in such cases suggests that 
the Labor Department may be routinely failing to “conduct [its] in- 
vestigation with the utmost regard for the interests of the petition- 
ing workers” and to “marshal all relevant facts” before making its de- 
terminations. Stidham, 11 CIT at 551, 669 F. Supp. at 435; 29 C.F.R. 
§ 90.12. There is something fundamentally wrong with the adminis- 
tration of the nation’s trade adjustment assistance programs if, as a 
practical matter, workers often must appeal their cases to the courts 
to secure the thorough investigation that the Labor Department is 
obligated to conduct by law.? 


7The Labor Department never promulgated regulations specifically addressed to the 
NAFTA-TAA program. In NAFTA-TAA cases, the agency and the courts have looked to the 
TAA regulations for guidance, where appropriate. Former Employees of Oxford Auto. U.A.W. 
Local 2088 v. U.S. Dep't of Labor, Slip Op. 03-129 at 11 n.15 (citing Former Employees of 
Carhartt, Inc. v. Chao, Slip Op. 01-71 at 9 n.5 (2001) ). 


8Nor can the agency rely on the unverified statements of company officials in the face of 
factual discrepancies in the record, as it did in this case. See generally Chevron I, 26 CIT 
at n.9, 245 F. Supp. 2d at 1326 n.9 (and cases cited there); Former Employees of Pitts- 
burgh Logistics Sys., Inc. v. U.S. Sec’y of Labor, Slip Op. 03-32, 2003 Ct. Intl. Trade LEXIS 
18, *24 (February 28, 2003) (citing Former Employees of Shaw Pipe v. U.S. Sec’y of Labor, 
21 CIT 1282, 1289, 988 F. Supp. 588, 592 (1997) ); Oxford Auto., Slip Op. 03-129 at 10 n.14 
(and cases cited there). 

9 Of course, for various reasons (including, for example, a blind faith in the Labor De- 
partment and its discharge of its duties), the vast majority of workers whose petitions are 
denied never challenge the agency’s determinations in court. Thus, the claims of many 
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To be sure, the statutory deadlines for the completion of investiga- 
tions are tight. And—given the current state of the economy—the 
Labor Department is, no doubt, inundated with claims. See generally 
Pittsburgh Logistics, 2003 Ct. Intl. Trade LEXIS 18, *9-10, *32; 
Former Employees of Tyco Elecs. v. U.S. Dep’ of Labor, 27 
CIT___ ,__, 259 F. Supp. 2d 1246, 1249 (2003).*° But, if the agen- 
cy’s resources are not adequate to enable it to meet its statutory 
mandate, the remedy lies with Congress. The volume of claims filed 
with the agency cannot serve to excuse it from fulfilling its legal obli- 
gations vis-d-vis the legions of displaced workers. Indeed, if any- 
thing, the volume of claims filed serves to underscore the vital na- 
ture of the agency’s mission. 


Ill. Conclusion 


It can hardly be said that “all’s well that ends well,” when the 
Workers here have been for over a year deprived of the job training 
and other benefits to which they are entitled. But, as a result of the 
voluntary remand, the Labor Department has now certified the 
Workers as eligible to apply for NAFTA transitional adjustment as- 
sistance; and the Workers have advised that they are satisfied with 
that certification. The Final Corrected Remand Determination is 
therefore sustained. See 68 Fed. Reg. 60,120 (Oct. 21, 2003). 


Judgment will enter accordingly. 


workers may never have been the subject of thorough investigation; and, obviously, some 
percentage of those claims were meritorious. 


It would be wholly inconsistent with Congress’ intent if the trade adjustment assistance 
programs were to become little more than “claims mills,” where all but the most well- 
documented and patently meritorious claims were denied at the agency level, and thorough 
investigations were largely reserved for those few cases which were appealed to the courts. 

10The Labor Department’s resources have also been strained by implementation of the 


new, expanded trade adjustment assistance program under the Trade Act of 2002. Tyco, 27 
CIT at , 259 F. Supp. 2d at 1249. 
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OPINION 


RIDGWAY, Judge: At issue in this case is the proper tariff classifi- 
cation of certain adjustable mechanical pipettes—known as “Pipet- 
man” pipettes—which were imported from France through the port 
of Boston in 1999 by Plaintiff Rainin Instrument Co., Inc. (“Rainin”). 
Rainin challenges the decision of the United States Customs Service 
(“Customs”) denying its protest and classifying the pipettes as 
“[m]achines and mechanical appliances having individual functions,” 
under subheading 8479.89.97 of the Harmonized Tariff Schedule of 
the United States (“HTSUS”) (1999).? Duties were assessed at the 
rate of 2.5% ad valorem. Complaint $5.° 

Rainin claims that the pipettes instead are properly classified as 
“lijnstruments and apparatus for measuring or checking the flow, 
level, pressure or other variables of liquids or gases (for example, 
flow meters, level gauges, manometers, heat meters),” under sub- 
heading 9026.80.60, HTSUS, free of duty. Complaint 46.‘ In the al- 


1 Effective March 1, 2003, the United States Customs Service was renamed the Bureau 
of Customs and Border Protection of the United States Department of Homeland Security. 
See Reorganization Plan Modification for the Department of Homeland Security, H.R. Doc. 
108-32, at 4 (2003). 


2 All references are to the 1999 version of the HTSUS. 


3 Subheading 8479.89.97, HTSUS covers “[mJachines and mechanical appliances having 
individual functions, not specified or included elsewhere in this chapter; parts thereof: 
[ojther machines and mechanical appliances: [o]ther: [o]ther.” 


4 Subheading 9026.80.60, HTSUS covers “[iJnstruments and apparatus for measuring or 
checking the flow, level, pressure or other variables of liquids or gases (for example, flow 
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ternative, Rainin contends that the pipettes should be classified as 
“[plumps for liquids, whether or not fitted with a measuring device,” 
under subheading 8413.19.00, HTSUS, also duty-free. Complaint 
q 11." 

Jurisdiction lies under 28 U.S.C. § 1581(a) (1994). Customs’ classi- 
fication decisions are subject to de novo review pursuant to 28 U.S.C. 
§ 2640 (1994). For the reasons discussed below, the pipettes at issue 
are properly classified as “[m]jachines and mechanical appliances 
having individual functions,” under subheading 8479.89.97, HTSUS. 
Accordingly, the Government’s motion for summary judgment is 
granted, and Rainin’s cross-motion is denied. 


I. Background 


The merchandise at issue is a mechanical device made up of a 
number of different mechanical parts, “including plungers, pistons, 
adjusting dials, and tip ejectors, all of which are utilized to perform a 
function.” Defendant’s Statement of Material Facts (“Def.’s State- 
ment of Facts”) {3 (citations omitted); Plaintiff’s Response to Defen- 
dant’s Statement of Material Facts (“Pl.’s Response to Def.’s State- 
ment of Facts”) 73. 

Each Pipetman pipette is fitted with an adjustable micrometer 
that allows the user to set the desired volume of liquid to be drawn. 
Plaintiff's Statement of Material Facts (“Pl.’s Statement of Facts”) 
4; Defendant’s Response to Plaintiff's Statement of Material Facts 
(“Def.’s Response to Pl.’s Statement of Facts”) {4.° Generally, the pi- 
pettes 


function through air displacement. . . . [A] vacuum is created by 
expelling air from the pipette’s tip through depression of the 
push button plunger on the pipette. The tip is then immersed 
in the liquid of the source container, and the plunger is re- 
leased, causing the source liquid to be sucked into the pipette 
tip. The liquid is then expelled into the receiving container by 


meters, level gauges, manometers, heat meters), excluding instruments and apparatus of 
heading 9014, 9015, 9028 or 9032; parts and accessories thereof: [o]ther instruments and 
apparatus: [o]ther: [o]ther.” 


5 Subheading 8413.19.00, HTSUS covers “[p]umps for liquids, whether or not fitted with 
a measuring device; liquid elevators; part thereof: [p])umps fitted or designed to be fitted 
with a measuring device: [o]ther.” 


6The merchandise at issue consists of several models of Pipetman pipettes, in “various 
sizes, by range of capacity.” Memorandum of Law in Support of Plaintiff’s Cross Motion for 
Summary Judgment and in Opposition to Defendant’s Motion for Summary Judgment 
(“Pl.’s Brief”) at 3; Def.’s Statement of Facts 42; Pl.’s Response to Def.’s Statement of Facts 
& 2. The pipettes “are continuously adjustable. For example, the volumetric capacity of the 
model P-20 can be adjusted over a range of 2 to 20 [microliters] .. . , in increments of 0.02 
{microliters].” Pl.’s Brief at 3 (citations omitted). One microliter (as represented by the sym- 
bol pL) is 1/1000 of a milliliter. Id. See generally Pl.’s Brief, Exhs. 1 (sample of a Pipetman 
pipette), 2 (published description of Pipetman pipettes). 
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again depressing the plunger, which releases the vacuum on 
the liquid in the pipette tip. 


Pl.’s Statement of Facts 6. See also Def.’s Response to Pl.’s State- 
ment of Facts 494, 6 (same); Pl.’s Statement of Facts 4 (same). The 
pipettes are therefore capable of “pickling] up a pre-selected quan- 
tity of liquid and permitting] the transfer of that volume of liquid to 
another vessel.” Def.’s Statement of Facts 94 (citation omitted). 
Thus, they may be used both to measure and to transfer fluids. 

Finally, each pipette “[w]orks independently [;] it does not have to 
work in conjunction with another machine, instrument or apparatus 
to perform its function of picking up... liquid and depositing it in 
another vessel.” Def.’s Statement of Facts 45 (citations omitted). See 
also Pl.’s Response to Def.’s Statement of Facts 5. 


II. Standard of Review 


Under USCIT Rule 56, summary judgment is appropriate where 
“there is no genuine issue as to any material fact and . . . the moving 
party is entitled to . . . judgment as a matter of law.” USCIT R. 56(c). 

Customs classification rulings are reviewed through a two-step 
process: first, construing the relevant tariff headings, which is a 
question of law; and second, determining whether the merchandise 


is properly classified under the headings, which is a question of fact. 
Bausch & Lomb, Inc. v. United States, 148 F.3d 1363, 1365 (Fed. Cir. 
1998) (citing Universal Elecs. Inc. v. United States, 112 F.3d 488, 491 
(Fed. Cir. 1997)). 

“(Slummary judgment is appropriate when there is no genuine 
dispute as to the underlying factual issue of exactly what the mer- 
chandise is.” Bausch & Lomb, 148 F.3d at 1365 (citations omitted). 
Although the parties here argue for different classifications, they do 
not disagree as to the nature of the Pipetman pipettes. See also 
Memorandum in Support of Defendant’s Motion for Summary Judg- 
ment (“Def.’s Brief”) at 7-8; Pl.’s Brief at 14. The case is therefore 
ripe for summary judgment. 

While Customs classification decisions do not merit Chevron defer- 
ence, they are entitled to “a respect proportional to [their] ‘power to 
persuade.’” United States v. Mead Corp., 533 U.S. 218, 235 (2001) 
(citing Christensen v. Harris County, 529 U.S. 576, 587 (2000); 
Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944)). “That power to 
persuade depends on the thoroughness evident in the classification 
ruling, the validity of its reasoning, its consistency with earlier and 
later pronouncements, the formality attendant the particular ruling, 
and all those factors that give it power to persuade.” Mead Corp. v. 
United States, 283 F.3d 1342, 1346 (Fed. Cir. 2002) (citing Mead 
Corp., 533 U.S. at 219-20; Skidmore, 323 U.S. at 140). 

Finally, the court has “[an] independent responsibility to decide 
the legal issue regarding the proper meaning and scope of the 
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HTSUS terms.” Mead Corp., 283 F.3d at 1346 (citing Rocknel Fas- 
tener, Inc. v. United States, 267 F.3d 1354, 1358 (Fed. Cir. 2001)). See 
also Rollerblade, Inc. v. United States, 112 F.3d 481, 484 (Fed. Cir. 
1997) (noting the court’s duty to “reach the correct decision”) (quot- 
ing 28 U.S.C. 2643(b)). 


Ill. Analysis 


The General Rules of Interpretation (“GRIs”), applied in order, 
provide a framework for the classification of merchandise under the 
HTSUS, and are considered statutory provisions of law for all pur- 
poses. See North Am. Processing Co. v. United States, 236 F.3d 695, 
698 (Fed. Cir. 2001); Orlando Food Corp. v. United States, 140 F.3d 
1437, 1439 (Fed. Cir. 1998). “The structure of the GRI|[s] controls the 
point at which each rule comes into play.” Pillowtex Corp. v. United 
States, 171 F.3d 1370, 1374 (Fed. Cir. 1999) (citing Mita Copystar 
Am. v. United States, 160 F.3d 710, 712 (Fed. Cir. 1998)). 

Most goods are classified pursuant to GRI 1, which provides that 
“classification shall be determined according to the terms of the 
headings and any relative section or chapter notes and, provided 
such headings or notes do not otherwise require, according to the fol- 
lowing provisions [Rules 2 through 6].” The intent of GRI 1 is “to 
make it quite clear that the terms of a heading and any relative Sec- 
tion or Chapter Notes are paramount, i.e., they are the first consid- 
eration in determining classification.” Explanatory Notes at GRI 
1(V).‘ See also Orlando Food Corp., 140 F.3d at 1440 (“Only after de- 
termining that a product is classifiable under the heading should the 
court look to the subheadings to find the correct classification for the 
merchandise.”). 


A. Heading 8413, HTSUS 


Customs classified the pipettes at issue here under heading 
8479—the “basket” provision of chapter 84—which covers, in rel- 
evant part, “[mJjachines and mechanical appliances having indi- 
vidual functions, not specified or included elsewhere in this chapter.” 
(Emphasis added.) If—as Rainin postulates—the pipettes can be 
classified under heading 8413° (or, for that matter, under any other 


7The World Customs Organization’s Harmonized Commodity Description and Coding 
System: Explanatory Notes (2d ed. 1996) (“Explanatory Notes”) function as an interpreta- 
tive supplement to the HTSUS. While the Explanatory Notes “do not constitute controlling 
legislative history,” they “are intended to clarify the scope of HTSUS subheadings and offer 
guidance in interpreting its subheadings.” Mita Copystar Am. v. United States, 21 F.3d 
1079, 1082 (Fed. Cir. 1994) (citing Lynteg, Inc. v. United States, 976 F.2d 693, 699 (Fed. Cir. 
1992)). See also Guidance for Interpretation of Harmonized System, 54 Fed. Reg. 35,127 
(Aug. 23, 1989). 


8 Rainin contends that if the pipettes are classifiable under both heading 8413 and head- 
ing 8479, heading 8413 prevails, based on GRI 3(a). According to GRI 3(a), “[w]hen... 
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heading within Chapter 84), Customs’ classification under heading 
8479 would, by definition, be incorrect.? 

Heading 8413 covers, in relevant part, “[plumps for liquids, 
whether or not fitted with a measuring device.” The Government 
maintains that the Pipetman pipettes are not “pumps” within the 
meaning of heading 8413, HTSUS. See Def.’s Brief at 6-7, 12-15; 
Def.’s Response Brief at 2, 14-18. The Government makes much of 
the fact that the pipettes here “are not known, referred to or com- 
mercially considered to be pumps.” Def.’s Brief at 14. See also Memo- 
randum in Opposition to Plaintiff’s Motion for Summary Judgment 
and Reply to Plaintiff's Opposition to Defendant’s Motion for Sum- 


”? 


mary Judgment (“Def.’s Response Brief”) at 14 n.8 (noting that 
“(njeither Rainin nor anyone else refers to Pipetman pipettes as 
pumps”).'° A review of the record confirms that, indeed, the pipettes 
at issue were not marketed as “pumps.” See, e.g., Pl.’s Brief, Exhs. 1 
(sample of a Pipetman pipette), 2 (published description of Pipetman 
pipettes). Even Rainin concedes that the pipettes “are not known as 
or referred to as ‘pumps.’ ” Pl.’s Brief at 9. 

Yet, while the marketing of merchandise is a factor to be consid- 
ered in determining its classification (see Def.’s Brief at 1, and cases 
cited there), it is not dispositive. See Russ Berrie & Co. v. United 


goods are, prima facie, classifiable under two or more headings, .. . [t]he heading which 
provides the most specific description shall be preferred to headings providing a more gen- 
eral description.” Rainin reasons that—as between heading 8413 and heading 8479—classi- 
fication under heading 8413 would be appropriate, because it is “[t]he heading which pro- 
vides the most specific description.” Pl.’s Brief at 13 (quoting GRI 3(a)). 


But, if the pipettes are prima facie classifiable under heading 8413, there is no need to 
resort to GRI 3. GRI 1 provides that classification is determined “according to the terms of 
the headings and any relative section or chapter notes.” By its terms, heading 8479 classi- 
fies goods “not specified or included elsewhere” in chapter 84, which includes goods covered 
by heading 8413. 


Further, “a machine or appliance which answers to a description in one or more of the 
headings 8401 to 8424 and at the same time to a description in one or more of the headings 
8425 to 8480 is to be classified under the appropriate heading of the former group and not 
the latter.” Note 2 to Chapter 84, Section XVI, HTSUS. See also Explanatory Note 84.79 
(providing that heading 8479, HTSUS “is restricted to machinery having individual func- 
tions, which: (a) [i]s not excluded from this Chapter by the operation of any Section or 
Chapter Note . . . and (b) [i]s not covered more specifically by a heading in any other Chap- 
ter of the Nomenclature . . . and (c) [c]annot be classified in any other particular heading of 
this Chapter . . . .”) (emphasis omitted). 


9 Moreover, if the pipettes can be classified as “pumps” under heading 8413, they would 
not be classifiable under Rainin’s primary proposed classification—heading 9026 (“[ilnstru- 
ments and apparatus for measuring .. . liquids”), because merchandise classifiable under 
heading 8413 is expressly excluded from classification under Chapter 90. See Note 1(g) to 
Chapter 90, Section XVIII, HTSUS (stating that Chapter 90 does not cover “[p]umps incor- 
porating measuring devices, of heading 8413”). See also Pl.’s Brief at 12. See generally Sec- 
tion III.B (discussing Rainin’s argument for classification under heading 9026). 


10The Government further emphasizes that—in addition to the devices at issue here— 
Rainin also sells devices specifically called “peristaltic pumps,” which are “substantially dif- 
ferent from the [imported] Pipetman pipettes” and which “use[ ] a series of rollers to con- 
tinuously pump liquids.” Def.’s Response Brief at 14. 
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States, 76 Cust. Ct. 218, 226 (1976) (citing S.Y. Rhee Imps. v. United 
States, 486 F.2d 1385, 1387 (CCPA 1973); Novelty Imp. Co. v. United 
States, 53 Cust. Ct. 274 (1964); United States v. Ignaz Strauss & Co., 
37 CCPA 32 (1949)). 

Rainin contends that “the tariff provision for pumps has been 
given a broad meaning, and includes articles that are not referred to 
as pumps.” Def.’s Brief at 9. As the Government notes, however, the 
primary characteristic of a pump (at least for tariff classification 
purposes) is its use for “continuously displacing volumes of liquid.” 
Pl.’s Brief at 13. The Explanatory Notes to heading 8413 expressly 
state that the heading covers devices “for raising or otherwise con- 
tinuously displacing volumes of liquids ... whether they are oper- 
ated by hand or by any kind of power unit, integral or otherwise.” 
Explanatory Note 84.13 (emphasis added). See also Def.’s Brief at 13; 
Def.’s Response Brief at 16-18." 

Rainin seeks to minimize the “continuous displacement” criterion 
by emphasizing that it derives from the Explanatory Notes, and by 
arguing that the Explanatory Notes are not “conclusive.” Pl.’s Brief 
at 11. However, the Explanatory Notes cannot be so readily dis- 
missed. The trade community, Customs and the courts all have rec- 
ognized that they are a vital supplement to the HTSUS, serving to 
clarify the scope of headings and to offer guidance in interpretation. 
See, e.g., Mita Copystar Am., 21 F.3d at 1082 (citing Lyntegq, Inc. v. 
United States, 976 F.2d 693, 699 (Fed. Cir. 1992)). 


11 The Explanatory Notes to heading 8413 also explain that “the machines of [that] head- 
ing can be subdivided according to their system of operation,” and list the different types of 
pumps classifiable under heading 8413. The Government asserts that, of the pumps listed 
in Explanatory Note 84.13, the Pipetman pipettes most closely resemble “reciprocating 
positive displacement pumps.” Def.’s Brief at 13-14. Like the pipettes, reciprocating posi- 
tive displacement pumps “use the linear suction or forcing action of a piston or plunger 
driven within a cylinder.” Explanatory Note 84.13(A). However, reciprocating positive dis- 
placement pumps have inlets and outlets, which are regulated by valves, which the pipettes 
here lack. Def.’s Brief at 14. 


Rainin cites Hancock Gross, Inc. v. United States, 64 Cust. Ct. 97 (1970) as authority for 
the proposition that “pistons, valves, [and] other moving parts” are not “an essential at- 
tribute of all types of pumps.” 64 Cust. Ct. at 101-02. But the Government does not here 
claim that al//] pumps must have valves. Rather, the Government argues that—consistent 
with the Explanatory Notes—a pump employing the reciprocating piston principle (which is 
there basis of the pipettes at issue) must have valves in order to function and be classified 
as a pump. Def.’s Response Brief at 15. Hancock involved a “venturi tube” device, and is 
therefore not applicable here. 


As the Government explains, the requirement for valves in reciprocating positive dis- 
placement pumps “is logical because, in order to function as pumps, they must be capable of 
pumping liquid from a source (input) to a destination (output).” Def.’s Response Brief at 15- 
16. In the instant case, “[blecause the pipettes have no valves, once the piston pulls the liq- 
uid into the cylinder . . . the pipette must be removed from the source container and placed 
into the destination container before liquid can be ejected.” Def.’s Response Brief at 16. In 
short, “[a] pump employing a reciprocating piston principle must have valves in order to be 
classified as a pump because it is the valves that enable this particular device to continu- 
ously displace volumes of liquids.” Jd. As discussed above, the pipettes at issue lack any 
such valves. 
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Rainin asserts broadly that the “continuous displacement” crite- 
rion is inconsistent with “case law and lexicographic authorities.” 
Pl.’s Brief at 11. But nothing in the dictionary definitions cited in 
Rainin’s briefs can be read to suggest that the continuous displace- 
ment of liquid is not a defining characteristic of a pump. See gener- 
ally Pl.’s Brief at 10-11 (quoting various dictionary definitions). 
Rainin’s reliance on Hancock Gross, Inc. v. United States, 64 Cust. 
Ct. 97 (1970) and Fedtro, Inc. v. United States, 65 Cust. Ct. 35 (1970) 
is similarly misplaced. See Pl.’s Brief at 9-10; Plaintiff’s Reply to De- 
fendant’s Response in Opposition to Plaintiff’s Cross Motion for 
Summary Judgment (“Pl.’s Reply Brief”) at 8. Nothing in those cases 
indicates that the “continuous displacement” of liquid is not a defin- 
ing characteristic of a pump. 

Finally, Rainin contends that, even if the “continuous displace- 
ment” of liquid is a defining characteristic of a pump, a user of a 
Pipetman pipet “can repetitively draw measured amounts of fluid 
from a source container and deliver the same to a receiving con- 
tainer.” Thus, Rainin asserts, Pipetman pipettes “are capable 
of... continuous use.” Pl.’s Brief at 11. Rainin strains to analogize 
“the repetitive depression and release of the push button plunger on 
the pipette” to “the repetitive pumping of the lever on a classic hand 
operated water pump, or the repetitive squeezing of the cylinder or 
chamber on the ‘portable siphon pumps’ involved in Fedtro.” P1.’s 
Brief at 11. But the attempt at analogy fails. 

The Government points out that squeezing the cylindrical portable 
siphon pump at issue in Fedtro continuously displaced water from 
one container to another—specifically, in the courtroom demonstra- 
tion, from a pitcher to a cup. See Def.’s Response Brief at 17 (describ- 
ing operation of Fedtro pump). In contrast, the pipettes at issue here 
“are only capable of intermittently transferring minute amounts of 
liquid from one container to another, and it is the physical movement 
of the pipettes from one container to another that effects the transfer 
of liquid, not a pumping mechanism within the pipettes.” Def.’s Re- 
sponse Brief at 17 (emphasis added). See also Def.’s Brief at 13 (not- 
ing that the pipettes “do not displace volumes of liquid continuously, 
but rather displace a volume of liquid intermittently as part of their 
normal operation,” and that, “unlike a pump, which is capable of con- 
tinuous displacement of liquids at one location and normally does so 
as part of its routine operation, these pipettes are designed for dis- 
crete displacement of fluids”). 

The Government correctly observes that “[i]ntermittently carrying 
minute amounts of liquid from a source container to a destination 
container” simply is not “the equivalent of continuously displacing 
volumes of liquids by means of a pump.” Jd. at 18. Further, “[wl]ith 
the Pipetman pipettes, the transfer of the liquid requires the physi- 
cal moving of the pipette from one container to the other, an opera- 
tion not necessary with a pump.” Jd. 
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As the court stated in Fedtro, classification in this case is “con- 
trolled by what the imported article was constructed and designed to 
do... .” Fedtro, 65 Cust. Ct. at 44. Pipetman pipettes were not con- 
structed or designed as “pumps” within the meaning of heading 
8413, and cannot be classified thereunder. 


B. Heading 9026, HTSUS 


Rainin’s primary claim is that Pipetman pipettes are properly 
classifiable under heading 9026, HTSUS, which covers “[i]nstru- 
ments and apparatus for measuring or checking the flow, level, pres- 
sure or other variable of liquids or gases (for example, flow meters, 
level gauges, manometers, heat meters), excluding instruments and 
apparatus of heading 9014, 9014, 9028 or 9032; parts and accesso- 
ries thereof.” (Emphasis added.)'? To that end, Rainin argues—in 
sum and substance—that volume is a variable of liquids, and that 
the pipettes are instruments whose primary purpose is to measure 
the volume of liquids. See Pl.’s Brief at 4—6; Pl.’s Reply Brief at 2-5. 

The Government denies that the pipettes’ primary purpose is mea- 
surement, and asserts that the pipettes are instead used principally 
to move and dispense liquids. See, e.g., Def’s Brief at 6, 8-9; Def.’s 
Response Brief at 12—13. Specifically, according to the Government: 


[T]he Pipetman [pipettes] only measure| | in the sense that 
when the pipettes are adjusted for a specific volume, [that] vol- 
ume is picked up and dispensed. However, the Pipetman pi- 
pettes have not been used to “measure” in the sense of deter- 
mining an unknown volume.... In the case of the Pipetman 
[pipette], it is not used to ascertain the quantity of a liquid, but 
instead is used to deliver a selected amount of liquid. 


Def.’s Brief at 9. 

Rainin rejects the Government’s argument as a “distinction with- 
out a difference.” Pl.’s Brief at 5. Rainin contends that measuring de- 
vices can be used both “to measure a predetermined quantity” and to 
“determine unknown quantities.” Jd. As an example, Rainin cites a 
carpenter’s rule which, it asserts, “is primarily used to measure a 
precise length of lumber, although it could also be used to determine 
the unknown length of [a] piece of lumber.” Jd. Rainin analogizes the 
carpenter’s rule to the pipettes at issue here, arguing that “[t]o the 
same extent the pipette is primarily used to measure a precise vol- 
ume of liquid, although it could also be used to determine the un- 
known liquid volume of a container.” Jd. 


121f the pipettes are classifiable as “[iJnstruments and apparatus for measuring... 
liquids” under heading 9026, HTSUS, then they cannot also be classified as “[m]achines and 
mechanical appliances having individual functions” under heading 8479, HTSUS. See Note 
1(m) of Section XVI, HTSUS (noting that Section XVI, which includes heading 8479, 
HTSUS, “does not cover . . . [alrticles of chapter 90”). See also Pl.’s Brief at 12-13. 
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Whatever the validity of Rainin’s example and analogy, there 
is—as the Government notes—a larger point: Even if the measure- 
ment of a variable (i.e., the volume) of liquids were the purpose of 
the pipettes, the pipettes still would not be classifiable under head- 
ing 9026, because the Explanatory Notes for the heading indicate 
that the variables measured by the devices classified under this 
heading are process variables. See Explanatory Note 90.26 (noting 
that heading 9026 “covers instruments and apparatus for measuring 
or checking the flow, level, pressure, kinetic energy or other process 
variables of liquids or gases.” (Emphasis added.) See also Def.’s Brief 
at 9; Def.’s Response Brief at 3-4" 

The Government’s position is buttressed by the exemplars named 
in heading 9026—flow meters, level gauges, manometers and heat 
meters. The pipettes at issue are fundamentally different in nature 
and function from the enumerated devices. Unlike the exemplars, 
the pipettes are not used to (and cannot be used to) measure the pro- 
cess (dynamic) variables of liquids. Def.’s Brief at 11-12; Def.’s Re- 
sponse Brief at 7-8. 

The Pipetman pipettes thus are not instruments of measurement 
within the meaning of heading 9026, because they do not measure 
the type of variable to which the provision refers, and because they 
have a different specific primary function. Accordingly, they cannot 
be classified thereunder. 


C. Heading 8479, HTSUS 


Heading 8479, HTSUS classifies, in relevant part, “[m]achines and 
mechanical appliances having individual functions.” According to the 
Explanatory Notes, “[t]his heading is restricted to machinery having 
individual functions .... For this purpose the following are to be re- 
garded as having ‘individual functions’: (A) Mechanical devices, with 
or without motors or other driving force, whose function can be per- 
formed distinctly from and independently of any other machine or 
appliance.” Explanatory Note 84.79. 

Customs’ rulings here are persuasive, and are therefore entitled to 
deference. As Customs has found, the pipettes are mechanical de- 
vices with individual functions (i.e., measuring and transferring liq- 
uids) that function “independently of any other machine or appli- 
ance.” See HQ 957301 (Jan. 18, 1995) (“[T]he process of utilizing the 
plunger to operate the pipette, and the use of the pistons to control 
accuracy, is one that is mechanical. The user must exert force to 
push down the plunger to gather the fluid, then release force to hold 


13 Rainin argues that heading 9026 does not include the term “process,” and that the Ex- 
planatory Notes “are not controlling legislative history.” Pl.’s Brief at 7. However, as dis- 
cussed in Section III.A above, the Explanatory Notes—while not controlling—are highly au- 
thoritative. See also Def.’s Brief at 6-7 (discussing history and purpose of, and weight 
customarily accorded to, Explanatory Notes). 
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the liquid in the pipette.”). See also NY F81392 (Jan. 20, 2000) (clas- 
sifying “mechanical pipettes” imported by Rainin under heading 
8479, HTSUS). See generally Def.’s Brief at 3, 12, 16-18. Finally, the 
pipettes are “not excluded from [Chapter 84, HTSUS] by the opera- 
tion of any Section or Chapter Note,” they are “not covered more spe- 
cifically by a heading in any other Chapter [of the HTSUS],” and 
they “[c]annot be classified in any other particular heading of [Chap- 
ter 84, HTSUS].” Explanatory Note 84.79. 

Thus, the classification of the Pipetman pipettes is properly deter- 
mined by the terms of heading 8479, HTSUS. 


IV. Conclusion 


Customs properly classified the pipettes here at issue as “[mla- 
chines and mechanical appliances having individual functions,” un- 
der subheading 8479.89.97, HTSUS. The Government’s motion for 
summary judgment is therefore granted, and Rainin’s cross-motion 
is denied. 

Judgment will enter accordingly. 
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ERRATA 


RECORDATION OF TRADE NAME: “YOUPAL” 


ACTION: Notice of application for recordation of trade name. 


SUMMARY: Application has been filed pursuant to section 133.12, 
Customs Regulations (19 CFR 133.12), for the recordation under sec- 
tion 42 of the Act of July 5, 1946, as amended (15 U.S.C. 1124), of the 
trade name “YOUPAL.”. The trade name is owned by Youpal Interna- 
tional, Inc., an Arkansas corporation organized and created in the 
State of Arkansas, 6900 Cantrell Road, E6, Little Rock Arkansas 
72207. 

The application states that the applicant is the importer, exporter 
and manufacturer of Titanium Folding Bicycles and Carbon Folding 
Bicycles. The applicant also states that the trade name “YOUPAL!’ is 
solely and exclusively owned and operated by Youpal International, 
Inc., and supervises the manufacturing process for three model 
(SFM585F; SFM820F; SEF468BBS), bicycles, including the design, 
the standards used, and the product’s parts. The merchandise is 
manufactured in China. 

Before final action is taken on the application, consideration will 
be give to any relevant data, views, or arguments submitted in writ- 
ing by any person in opposition to the recordation of this trade name. 
Notice of the action taken on the application for recordation of this 
trade name will be published in the Federal Register. 


DATE: Comments must be received or on before December 19, 2003. 


ADDRESS: Written comments should be addressed to the Depart- 
ment of Homeland Security, Bureau of Customs and Border Protec- 
tion, Attention: Office of Regulations & Rulings, Intellectual Prop- 
erty Rights Branch, 1300 Pennsylvania Avenue, NW. (Mint Annex), 
Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Gwendolyn D. Sa- 
voy, Intellectual Property Rights Branch, at (202) 572-8710). 


Dated: October 10, 2003 


GEORGE FREDERICK McCRA&Y, Es@.., 
Chief, 
Intellectual Property Rights Branch. 


{Published in the Federal Register, October 20, 2003 (68 FR 59946)] 
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